United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






District of Columbia 

I 

APRIL TERM, 1936. 


SPECIAL CALENDAR 


P. S. GARDNER, APPELLANT 


GUY T. HELVERING, AS COMMISSIONER OF IN 

ternal revenue, and individually. ' - 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLI^MBIA. 1 








) , 


1 


V 


United States Court of Appeals fc[)r the 
District of Columbia 

APRIL TERM, 1936. 

No. 6714 


P. S. GARDNER, APPELLANT, 


VS. 


GUV T. HELVERIXG, AS COMMISSIONER OF IN¬ 
TERNAL REVENUE, AND INDlVlDUALLji, AP¬ 
PELLEE. 


APPEAL FROM THE SUPREME C'OURT OF THE DiSTRiC' 

COLUMBIA. 


: OF 


INDEX. 


Caption. 

Bill of Complaint for injunction and other relief 

Schedule “A’’ . 

Schedule “ B ” . 

Schedule “C” . 

Exhibit A . 

Exhibit “B” . 

Exhibit C-1 . 

Exhibit C-2 . 

Exhibit C-3 . 

Exhibit C-4 . 

Exhibit D . 

Exhibit-E . 

Rule to show cause . 

MarshaUs return . 

Order continuing rule to show cause. 


Origina 

1 l^rint 

a 

1 

1 

1 

9 

8 

10 

9 

12 

12 

14 1 

14 

15 

15 

IG 

1 16 

17 

1 

IS 

1 19 

19 

1 20 

20 

1 21 

22 

1 23 

23 

24 

24 

1 2^ 

25 

1 25 


Pres.s op Bvron S. Adams, Washinoto.n', o. C. 



















INDEX CONTINUED. 


ii 

Original Print 

Peturn to rule to show cause . 2G 25 

Motion to dismiss. 34 32 

Decree dismissing bill of complaint, a))peal noted by plaintiff; 

bund for costs fi.xed, tic. 30 33 

3Iemorandum: $50 cash deposited in lieu of bond on appeal.. 37 34 

Assignment of errors . 3S 34 

Designation of record . 39 34 

Clerk’s certilicate . 40 35 








United States Court of Appeals for the 

District of Columbia ! 

j 

a Supreme Court of the District of Columbja. 

Equity No. 61202. j 

P. S. Gardner, Plaintiff, j 

vs. I 

Guy T. Helvering, as Commissioner of Internal Revenue 
and individually, Defendant. 

United States of America, 

District of Columbia, ss: I 

BE IT REME]\IBERED, That in the Supreme pourt of 
the District of Columbia, at the Citv of ^^"ashins:- 
ton, in said District, at the times hereinaijter men¬ 
tioned, the following i)apers were filed ^nd pro¬ 
ceedings had, in the above-entitled causey to wit: 

.1 In the Supreme Court of the District of Colunjbia. 

Equity No. 61202 | 

P. S. Gardner, 15 West Street, New York City, Plaintiff, 

I 

I 

vs. I 

I 

Guy T. Helvering, as Commissioner of Internal Revenue 

^ ' I 

and individually. Internal Revenue Building! Wash¬ 
ington, D. C., Defendant. 

Bill of Complaint for Injunction and Other Relief. 

Filed April 15 1936 

To the Supreme Court of the District of Columbia: 

Plaintiff states as follows: 

1. That P. S. Gardner, plaintiff herein, is a citizen of the 
United States and a resident of the State of New York, and 
brings this suit in his own right. 

2. That Guy T. Helvering, defendant herein, is a citizen 
of the United States, a resident of the State of 4 Cansas, 
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temporarily residing in the District of Columbia, and is the 
duly (jualified Commissioner of Internal Revenue for the 
United States, and is sued herein as an individual and in 
his official capacity. 

3. That, on or about October 14, 1935, the said Guy T. 
Helvering, defendant herein, promulgated Sales Tax Rul¬ 
ing 820 and published said ruling in Internal Revenue Bul¬ 
letin Xo. 41, Vol. XIV, page 15. In arbitrarily, wilfully, 
and maliciously promulgating and ])ublishing Sales Tax 
Ruling 820, the defendant has exceeded his constitutional 
authority as administrative official of the United States; 
and by le\ying a processing tax and by claiming a sum in 
the guise of a tax on the second domestic ])rocessing 
2 of palm oil, has therebv unlawfullv and illegallv 
levied a tax or payment in the guise of a tax, and, is 
unlawfully and illegally threatening to assess and collect a 
tax or sum in the guise of a tax; and, by extending the pro¬ 
visions of a revenue statute which levies a tax on the first 
domestic. i)rocessing of palm oil, has thereby exercised and 
is threatening to exercise legislative ])Ower conferred u])on 
and possessed by Congress as the legislative branch of the 
Government and not conferred u])on or psossessed by the 
defendant or by any other administrative official of the gov- 
ernmenti A co])y of Sales Tax Ruling 820 is annexed to 
this bill as Schedule 


4. The plaintiff states that, on or about January 2, 1936, 


he entered into a contract with the American Sheet and Tin 


Plate Company in which he contracted to })urchase from 
the Company and the Company contracted to sell to the 
plaintiff I its entire su])i)ly and accumulations of Refuse 
Palm Oil for the year 1936. A copy of this contract is 
attached hereto and marked Exhibit “A”. 


5. The plaintiff is informed and believes that under the 
provisions of Sales Tax Ruling 820, the Commissioner, de¬ 
fendant herein, has levied a tax or t)ayment in the guise 
of a tax upon any ])rocessor who may split and distill the 
‘‘RefuseiPalm Oil” purchased under the aforesaid contract. 
The xdaintiff further is informed and believes that the 
American Sheet and Tin Plate Company will accumulate 
during the vear 1936 the amount of on or about 616 tons of 
“Refuse Palm Oil” and that, at the xirice contracted for, 
namely, one and one-fourth cents per pound, the total con- 
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tract price for the product will amount to about $l|5,400.00. 
By promulgating and publishing Sales Tax Ruling 820, the 
defendant threatens to assess and collect from an\ proces¬ 
sor who splits and distills the ‘‘Refuse Palm Oil’*, as afore¬ 
said, a tax or a pa^nnent in the guise of a tax in the sum of 
three cents a pound for each pound that is split hnd dis¬ 
tilled, or, a total sum of on or about $36,960.00. i 

6. The Plaintiff is informed and belie^’es and 
3 charges as a fact that although he is the okmer of 
valuable contractual and property rights | in and 
under his contract with the American Sheet and Tbi Plate 
Com})any, as aforesaid, he has been unable since January 
2, 1936 and is unable at the present time and will (‘ontinue 
to be unable to exercise his contractual rights and liights of 
ownership in the pro})erty due to and l)y reason of the 
arbitrary, wilful, and malicious action of the deferidant in 
])romulgating and publishing Sales Tax Ruling 820, as 
aforesaid, and due to and bv reason of the arbitrar\i, wilful, 
and malicious action of the defendant in continuing to pub¬ 
lish such ruling and refusing to withdraw such ruling. 

7. The plaintiff is informed and believes that the Ifevenue 
Act of 1934 and Section 602 1/2 thereof, in particular, 
(c.277, 48 Stat. 680; U.S.C.T. 26, Sec. 999), does i)ot levy 
a tax on the second domestic use of palm oil and does not 
levy a tax on the splitting and distillation of ‘^Refuse Palm 
Oil” which is the residue or remainder of palm olil after 
such palm oil has been subjected to a first domestic ij)rocess- 
ing in the manufacture of tin jhate. A copy of |Section 
602 Mi of the Act is annexed as Schedule “B”. Thb perti¬ 
nent provisions of Subsection (a) thereof read as tjollows: 

(a) There is hereby imposed upon the first domesfic pro¬ 
cessing of coconut oil, sesame oil, palm oil, palm ke^mal oil, 
or sunflower oil, or of any combination or mixture cjontain- 
ing a substantial quantity of any one or more of shell oils 
with respect to any of which oils there has been no p[*evious 
first domestic processing, a tax of three cents per pound, 
to be paid by the processor. For the purposes of 

this section the term first domestic jirocessing” means the 
first use in the United States, in the manufacture or ])roduc- 
tion of an article intended for sale, of the article with re 
spect to which the tax is imposed, but does not include the 
use of palm oil in the manufacture of tin plate. 
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S. On or I about August 17, 1934, the defendant herein 
promulgated and published, with the approval of the Act¬ 
ing Secretary of the Treasury, the Kegulations 48, relating 
to Processing Tax on Certain Oils under Section 602 V 2 
of the Revenue Act of 1934. The ])laintilf is informed and 
believes that the defendant herein does not construe the 
statute in Regulations 48 as levying a tax on the second 
domestic ])rocessing of palm oil or as levying a tax 
4 on the splitting and distniation of “Refuse Palm 
OiP\ A copy of the pertinent provisions of Regula¬ 
tions 48 is annexed hereto as Schedule “C”. Certain per¬ 
tinent provisions of this Regulation read as follows: 

CHAPTER I—Article 1 .—Definitions 


* 


* 




* 


* 


* 


(k) Use has a very broad meaning. The term includes, 
among other things * * * 

(4) The use of the oil or oils in connection with any pro¬ 
cess or stage of the manufacture or jiroduction of an article 
intended for sale, even though the oil is not consumed there¬ 
in or does not become a component material of the aidicle 
so produced. But such a use of jialm oil, by the processor, 
in the manufacture of tin ])late is speciiically excepted by 
the Act. 




* 


* 






* 


* 


* 


(m) Processor is any person who does the “first domestic 


o* 


7 7 


processing 

9. The plaintiff is informed and believes that Sales Tax 
Ruling 820 is in conflict with the Statute and is inconsistent 
with Regulations 48, duly promulgated under the Statute, 
in that it extends the Statute and the Regulations so as to 
embrace a second domestic processing, whereas Congress 
has levied the tax on the first domestic processing only and 
has not extdmded the })rovisions of the Statute to embrace 
a second domestic ])rocessing. The plaintiff further is in¬ 
formed and believes that Sales Tax Ruling 820 was not 
duly promulgated in that it was not ai)])roved by the Secre¬ 
tary of the Treasury as specifically required under Section 
602 V 2 (c) Revenue Act of 1934; and that it does not 

construe the statute in that it ignores the essential pre¬ 
requisites for the accrual of the tax; and that it is labeled 
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a Sales Tax Kuliiig* whereas said ruling should h|e labeled 
a Miscellaneous Tax Ruling. | 

10. From May 10, 1934, the date of the enactindnt of the 
Revenue Act, until October 14, 1935, the date of the promul¬ 
gation and publication of Sales Tax Ruling 820, the plain¬ 
tiff is informed and believes that the Commissioner, defen¬ 
dant herein, did not claim that any tax was due under said 
Act and did not assess or collect and did not atiempt to 
assess or collect any tax on the splitting and distilmtion of 
‘‘Refuse Palm Oil” or on any use of said product. And 

further the plaintiff is informed and believejs that if 
5 Sales Tax Ruling 820 should be withdrawuji by the 

defendant there would be no other claim or Ikasis for 
claiming that a i)rocessing tax is due on the splitting and 
distillation of “Refuse Palm Oil” or on any usej of said 
product. I 

11. The plaintiff is informed and believes th^t even 
though the Commissioner, the defendant herein, hasl exceed¬ 
ed his authority in levying a tax or payment in tile guise 
of a tax on the si)litting and distillation of “Refuse Palm 
Oil”, and that, even though Sales Tax Ruling 820 jis void, 
invalid, and of no force and effect in law, the saiq defen¬ 
dant has the power to execute his threat and to assless and 
collect such illegal and invalid tax or payment in the guise'' 
of a tax. 

12. The plaintiff avers that at the time he entered into 

the contract with the American Sheet and Tin Plate Com¬ 
pany he had an understanding with a processing cohipany, 
Wecoline Products, Inc., that it would split and dibtill all 
“Refuse Palm Oil” contracted for under said contract, as 
aforesaid, provided that Sales Tax Ruling 820 wajs with¬ 
drawn. An affidavit from IVecoline Products, Inc., (pertify- 
ing to this agreement is attached hereto and marked Ex¬ 
hibit “B”. Thereupon, IVecoline Products, Inc., petitioned 
the Commissioner to withdraw said ruling and the Commis¬ 
sioner refused to withdraw or rescind said ruling and con¬ 
tinues to leave outstanding said ruling. Thereupon, AVeco- 
line Products, Inc., refused to split and distill the “Refuse 
Palm Oil” contracted for by the i)laintiff, as aforesaid, and 
continues to refuse, to the very great damage and incon¬ 
venience to the jdaintiff. Copies of the Commissioner’s 
refusal to withdraw the ruling are attached heretjo and 
marked Exhibit “C”. 1 
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13. Thereafter, the plaintiff contacted another processing 
company, Wilson & Co., Wilson-Martin Division, Philadel¬ 
phia, Pa., and this company refused to process uncondi¬ 
tionally for the plaintiff but agreed to process provided that 
the plaintiff performs the initial act of ])rocessing and pro¬ 
cesses for exportation and i)osts a bond or other surety in 
an amount api)roximately three times the value of the 
^^Refuse Palm OiP- to be processed, in order that 
6 Wilson-^Iartin Division will be indemnified against 
any alleged claim or threat of the Commission, the 
defendant herein, to collect under Sales Tax Ruling 820 a 
tax or a payment in the guise of a tax, and further, in order 
that the processing of the Refuse Palm Oil” will be ex¬ 
empted front the claimed or threatened tax, or payment 
in the guise of a tax, in accordance with the })rovisions of 
Section 602^,4 (d) of the Revenue Act of 1934, which pro¬ 
visions the defendant, under Sales Tax Ruling 820, unlaw¬ 
fully and illegally alleges to be applicable. A co])y of the 
agreement with Wilson-^Iartin Division is attached hereto 
and marked Exhibit ‘‘D”. 


14. The plaintiff states ui)on information and belief that 
on and since'January 2, 1930, and at the i)resent time, and 
during the period of his contract with the American Sheet 
and Tin Plate Comi)any, which contract is for the year 
1936, he has suffered, and is suffering, and will continue to 
suffer, irreparable damage and injury as a result of the 
unlawful and illegal action of the defendant; and that, he 
has been deprived, and is being deprived, and will continue 
to be deprived of his said pro])erty without due })rocess of 
law bv reason of such unlawful and illegal action on the 
part of the defendant; and being without an adecpiate 
remedy at law, the plaintiff brings this his suit in ectuity. 

Wherefore, The Plaintiff i)rays as follows: 

1. That process issue out of this Court directed to Guy 
T. Helvering, individually and as Commissioner of Internal 
Revenue, to a])pear and to answer the exigencies of this 
bill answer thereto under oath being expressly waived. 

2. That a rule issue out of this court directed 


7 against the said Guy T. Ilelvering commanding him 
that he a])])ear before this court on a day certain to 
be named, to show cause, if any he can have, why he should 
not be temporarily enjoined from attempting to carry into 
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I 

I 

effect as against the plaintiff the provisions df the pur¬ 
ported ruling labeled Sales Tax Euling 820. j 

3. That a writ of preliminary injunction issue |out of this 
honorable court directed ai^ninst the defendaiit, Guv T. 
Helvering, his officers, attorneys, agents, enii)loyees, and 
servants, and against all others acting directly under him 
or pursuant to his orders, and directing and ijestraining 
him, his officers, attorneys, agents, emjdoyees, and servants, 
and each of them, from any-wise, or by any mefhod, or in 
any manner, or by any means, from levying, and from as¬ 
sessing or attem])ting to assess, and from colleciing or at¬ 
tempting to collect, under such levy, any processijng tax, or 
any ])ayment in the guise of a tax, from the plaint|iif herein, 
or his agents, assigns, or fi-oni any person OI^ persons, 
})artner or partnershij), cor})oration or corporations, with 
whom the ])laintiff has contracted or may cobtract, in 
virtue and by reason of any of tlie provisions o|:‘ the pur¬ 
ported ruling labeled Sales Tax Euling 820, until the fur- 

final 
•s, at- 
theni, 

end all othei's acting directly under him or pursujint to his 
orders and directions, may be permanently enjoined from 
any-wise, or by any method, or in any manner, or by any 
means, from levying and from assessing or threatening to 
assess, and collecting or threatening to collect, mjider such 
levy, any processing tax, or any ])ayment in the guise of a 
tax, from the plaintiff herein, or his agents, assigns, or 
from any person or persons, partner or partnership, cor- 
])oration or corporations, in virtue and by reason of any 
of the provisions of the i)uri)orted ruling labeled Sales Tax 
Euling 820. 

4. IN CONCLUSION, it is respectfully prayed 
8 that such other and further relief be grant(|id as the 
necessities of the case require and as the Cburt finds 
meet and proper. j 

Eespectfully submitted, | 

p. s. gard^Iee, 

Plkintiff. 

DOROTHY ASHBY MOXCURE, i 

PHILIP H. MARCUM, j 

Attorneys for Plaintiff. i 


ther order of this honorable court; and that, upon 
hearing hereof, the said Guy T. llelvering, his officei 
torneys, agents, employees, and servants, and each of 
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CouNTV’ OF "Washington, 

1)isirict of Colu m hia, ss: 

P. S. Gardner, beini»- by me fii-st duly sworn, de])oses and 
says that lie is the plaintiff in the aliove-entitled cause and 
that he lias read the foreii'oin^- bill of com])laint and knows 
the contents thereof and that the matters and facts therein 
ailei»:ed are true and that wliere thev are therein alleuvd to 

I * 

be upon inforhiation and belief lie believes them to be true. 


(Seal) 


P. 8. GAPDXER. 


Subscribed and sworn to before me this 11th dav of April, 
1936. 

ELIZABETH G. SOUTTER, 

Not (I ri). 

9 Schedule 

SALES TAX 

TITLE IV.—EXCISE TAXES. (1934) 

SECTIOX 6()2i/>.—PROCT^ISSIXG TAX OX 

CERTAIX OILS. 

EEGULATibXS 48, ARTKXE 1: Deiinitions. 


XIV-41-7737 

S.T.820 


‘‘Palm oil residue” containin<»- 10 per cent or more of 
substantially all the essential coni])onents of the original 
palm oil is a' combination or mi.xture of ])alm oil subject to 
tax under section 602^, !> of the Revenue Act of 1934. 

Advice is requested whether certain “])alm oil residue” 
is a combination or mixture of ])alm oil within the meaning: 
of section 60214 of the Revenue Act of 1934. 

That Act imi^oses a tax iq^on the first domestic })rocessing* 
of certain oils, including ])alni oil. It jirovides in part that— 
* * * purposes of this section the term “first 

domestic processing” means the first use in the United 
States, in the manufacture or ])roduction of an article in¬ 
tended for sale, of the article with respect to which the tax 
is imposed, but does not include the use of palm oil in the 
manufacture of tin plate. 

Palm oil used in the manufacture of tin plate is after- 


P. S. GARDNER VS. GUY T. HELVERING, COM. INT. REVENUE. 9 


I 

wards sold as ‘‘palm oil residue” for other uses. jA chemi¬ 
cal analysis of the product in the present case shows that it 
contains 10 per cent or more of substantially all t|he essen¬ 
tial components of the original palm oil. Palm dil or any 
comhination or mixture containing a substantial!quantity 
of such oil with respect to which there has been no previous 
‘‘fii'st domestic ])rocessing” is subject to the tax imposed 
by section 602y2 of the Revenue Act of 1934. Article 1 (g) 
of Regulations 48 defines “combination or mixtureP as “an 
article in the formation of which anv of the oils have been 
blended, conjoined, united, admixed, combined, amalga¬ 
mated, embodied, or merged, either by chemical or mechani¬ 
cal means, with or without the ])reseuce of any other sub¬ 
stance, and which retains a substantial portion (10 per 
cent or more) or substantially all the essential conjiponents 
of any of the oil or oils entering into such combination or 
mixture”. j 

It is held that the “palm oil residue” in this (}ase is a 
“combination or mixture” of palm oil as defined i|n article 
1 (g) of Regulations 48 since it contains 10 per centjor more 
of substantially all the essential components of the|original 
]ialm oil. As such it is subject to tax under secti(|>n 602^2 
of the Revenue Act of 1934 when used in the United States 
on or after May 10, 1934, 11.40 a. m., eastern standard time, 
in the manufacture or production of an article intended for 
sale. 

10 Appendix 

SCHEDULE “B” 

THE STATUTE 

REVENUE ACT of 1934, c. 277, 48 Stat. 680: 

Sec. 602M>. PROCESSING TAX ON CERTAIN OILS. 


(a) There is hereby imposed upon the first domestic pro¬ 
cessing of coconut oil, sesame oil, ])alm kernal (sic) oil, or 
sunflower oil, or of any combination or mixture coritaining 
a substantial quantity of any one or more of such oils with 
respect to any of which oils there has been no previcms first 
domestic processing, a tax of 3 cents ])er i)Ound, to be paid 
by the processor. There is hereby imposed (in ji^ddition 
to the tax imposed by the preceding sentence) a tjix of 2 
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cents per pound, to be paid by the processor, upon the first 
domestic processing of coconut oil or of any combination or 
mixture containing a substantial (luantity of coconut oil 
with respect to which oil there has been no ])revious first 
domestic processing, exce])t that the tax inii)Osed by this 
sentence shall not ai)ply when it is established, in accor¬ 
dance with regulations })rescri])ed by the Commissioner 
with the approval of the Secretary, that such coconut oil 
(whether on not contained in such a combination or mix¬ 
ture), (A) is wholly the i)roduction of the Philip])ine Is¬ 
lands or any other possession of the United States, or (B) 
was produced wholly from materials the growth or pro¬ 
duction of the Philippine Islands or any other possession 
of the United States, or (C) was brought into the United 
States on or before the oOth day after the date of the enact¬ 
ment of this Act or i)roduced from materials brought into 
the United States on or before the .‘lUth day after the date 


of enactment of this Act, or (1)) was ))urchased under a 
bona fide contract entered into })rior to Ai)ril 2(), 19M4, or 
])roduced from materials ])urchased uiuhn* a bona fide con¬ 
tract entered into prior to April 2(), llfU. All taxes col¬ 
lected under this section with respect to coconut oil wholly 
of Phillipine ])roduction or produced from materials wholly 
of Phillipine growth or production, shall be held as a se})- 
arate fund and paid to the Treasury of the Philii)i)ine Is¬ 
lands, but if at any time the Phili])piiie (lovernment pro¬ 
vides bv anv law for anv subsidv to be i)aid to the ])roducers 
of copra, coconut oil, or allied products, no further pay¬ 
ments to the Philippine Treasni-y shall be made under this 
subsection. For the purposes of this section the term “first 
domestic processing” means the first use in the United 
States, in the manufacture or ])roduction of an article in¬ 
tended for sale, of the article with res])ect to which the tax 
is imposed, but does not include the use of palm oil in the 
manufacture of tin plate. 

(b) Each processor recpiired to ])ay the tax im])osed by 
this section shall make monthly returns under oath in dup¬ 
licate and pay the tax to the collector of internal revenue 


for the district in which is located his princi])al ])lace of 


business, or if he has no ];)rincipal place of l)usiness in the 


United States, then to the collector of internal revenue at 


Baltimore, Maryland. 


Such returns shall contain such 
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11 information and be made at such times | and in 
such manner as the Commissioner of Internal Reve¬ 
nue, v'ith the api^roval of the Secretary of the Treasury, 
may by reg'ulations prescribe. The tax shall, witjiiout as¬ 
sessment by the Commissioner and notice from th^ Collec¬ 
tor, be due and payable to the collector at the time | so fixed 
for filing the return. If the tax is not ])aid when dijie, there 
shall be added as part of the tax interest at the rate of 1 per 
centum per month from the time the tax became due until 
paid. 

(c) Subject to such rules and regulations as the (Commis¬ 
sioner, with the approval of the Secretary, may pifescribe, 
any person who has sold to a State, or a political subdivi¬ 
sion thereof, for use in the exercise of an essential govern¬ 
mental function any article containing any such oil, com¬ 
bination or mixture, upon the processing of which altax has 


been paid under this section shall be entitled to a credit or 
refund of the tax paid with respect to the quantity of such 
oil, combination or mixture contained in such article, 

(d) Upon the exportation to any foreign country or to a 

possession of the United States of any article wholly or of 
chief value of an article with respect to the processing of 
which a tax has been paid under this section, the exporter 
thereof shall be entitled to a refund of the amount of such 
tax. Upon the giving of a bond satisfactory to the Secre¬ 
tary for faithful observance of the provisions of tlfiis sec¬ 
tion requiring the payment of taxes, any person sfiall be 
entitled, without payment of the tax, to process f(|r such 
exportation any article with respect to which a ta:^, is im¬ 
posed by this section. j 

(e) If (1) any person has, prior to April 26, 1934j, made 
a bona fide contract for the sale on or after May 10, 1|934, of 
any article wholly or in chief value of an article with Respect 
to which a tax is imposed by this section or of any article 
with respect to which a tax is imposed by this subsection, 
and if (2) such contract does not permit the addition to the 
amount to be paid thereunder of the whole of suclh tax, 
then (unless the contract expressly prohibits such addition) 
the vendee shall pay so much of the tax as is not permitted 
to be added to the contract price. Taxes payable by the 
vendee shall be paid to the vendor at the time the ^ale is 
consummated and shall be returned and paid to the United 
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States by the vendor in the same manner as other taxes 
under this section. In case of failure or or refusal bv the 
vendee to pay such taxes to the vendor, the vendor shall 
report the facts to the Commissioner, who shall cause col¬ 
lection of such taxes to be made from the vendee. 

(f) All provisions of law (including penalties) applicable 
in respect of taxes imposed by section 600 of the Revenue 
Act of 1926, shall, insofar as applicable and not iiicoiisisteiit 
with this section, be applicable in respect of the taxes im¬ 
posed by this section. 

(g) Ail collections except as provided in subsection (a) 
under this section shall, notwithstanding any other provi¬ 
sions of law, be covered into the general fund of the Treas¬ 
ury of the United States. 

(U.S’.C., Title 26, Sec. 999.) 

12 Schedule 

REGULATIONS 48 
Relating to 

PROCESSING TAX ON CERTAIN OILS UNDER 
SECTION 602i/l> OF THE REVENUE 
ACT OF 1934 


CHAPTER I 

Article 1. DEFINITIONS.—VTien used in these regula¬ 
tions the term— 


(g) Oil or oils means coconut oil, sesame oil, palm oil, 
palm kernal oil, sunflower oil, or any combination or mix¬ 
ture containing a substantial quantity of any one or more 
of such oils with respect to any of which oils there has been 
no previous first domestic processing. “Combination or 
mixture” means an article in the formation of which any 
of the oils have been blended, conjoined, united, admixed, 
combined, amalgamated, embodied or merged, either by 
chemical or mechanical means, with or without the jires- 
ence of any other substance, and which retains a substantial 
portion (10 per cent or more) of substantially all the essen- 


P. S. GARDNER VS. GUY T. HELVERING, COM. INT. REV^JNUE. 13 

tial components of any of the oil or oils entering ijnto such 
combination or mixture. It includes articles in wnich any 
of the oil or oils have been subjected to preliminary proc¬ 
essing outside the United States or before the etfective 
date, or both, and in which substantially all of the compo¬ 
nents of such oil or oils are present, even though the oils 
themselves may no longer exist as such. ^‘Substantial 
quantity’^ means ten (10) per cent or more, by w(hght, of 
the combination or mixture. 

# ^ # ■'ii'- # # I 


I 

(j) Processing means the use of the oil or oili in the 
manufacture or production of an article intended l[or sale. 

(k) Use has a very broad meaning. The term i^icludes, 
among other things, the using or making use of, or employ¬ 
ing, any one or more of the oils, or any combinationlor mix¬ 
ture of the oils, in any process, or stage or step in the manu¬ 
facture or production of an article intended for sale, and 
includes the manufacture or ])roduction of such article in its 
entirety, whether such oil is used as a component or con¬ 
stituent or ingredient of the article, or is used merely as a 
means or aid in the manufacture or production of the ar¬ 
ticle, and not as a component or constituent or ingredient. 
Examples which are in no measure all inclusive of the use 
contemplated are: 

(4) The use of the oil or oils in connection with anjy proc¬ 
ess or stage of the manufacture or production of an| article 
intended for sale, even though the oil is not consumed 

I 

therein or does not become a component material | of the 
article so produced. But such a use of palm oil, by thie proc¬ 
essor, in the manufacture of tin plate is specifically er:cepted 
bv the Act. ! 

*■ . . . I 

(l) First domestic processing means the first use| in the 
United States on or after the effective date of the Abt. At 
all times in these regulations, the term processing c»r first 
domestic processing will be deemed to be synonymous with 
“use’’ or “first use in the United States on or aft|er the 
effective date”, respectively, and will include the melinings 
implied in the latter terms by subdivision (k), above, j 

(m) Processor is any person who does the “first domes¬ 
tic processing.” i 
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13 CHAPTER II. 

Art. 2. NATURE OF THE T.:VX.—The tax is an excise, 
not a property tax. It is laid not n})on the oils as such, or 
upon the sale of such oils but only upon their use. 

Art. 3. IMPOSITION OF THE TAX.—The tax is im¬ 
posed only on the first domestic processing on or after the 
effective date of the Act. However, no tax is imposed on 
the use of palm oil, by the processor, in the manufacture of 
tin plate. 

14 EXHIBIT A. 


American Sheet and Tin Plate Company 
Subsidiary of United States Steel Corporation 
District Sales Office: Empire Building 71 Broadway 


New, York 

I 

Walter C. Carroll 

Manager of Sales 

Charles Schramm 

Assistant ^lanager of Sales 


Januarv 2, 1936 
CW 


Mr. P. S. Gardner 
c/o Wecoline Products Co. Inc. 

15 East 26th Street 
New York, N. Y. 

Dear Sir: 

As arrangc^d with Messrs. Gardner and Good we are en¬ 
tering an order for our accumulations of Refuse Palm Oil 
at both Eastern and AVestern Alills for the vear 1936 this 
product to be shi])ped as accumulated throughout the year 
in tank cars su])plied by buyer. The material is to be 
shipped to the AVecoline Products Co. Inc. at Boonton, N. J. 
at $25.00 per net ton f.o.b. Boonton, N. J. It is further 
agreed that in such cases where we do not find it convenient 
to ship in tank cars that buyer is agreeable to accepting in 
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j 

drums for which there is to be a charge of $5.00 [per drum 
this amount to be credited to buyer upon return to Ithe Mills. 
The freight for the return shipment of the drums [to be for 
our account. It is further understood that we [will ship 
this material on Demand Draft Bill of Lading attaj^hed. 

Yours very truly, I 

AMERICAN SHEET AND TIN PLATE COilPANY, 

CIIAS SCHEAIMM, 

Assistant Manager Sales. 

I 

All of the above being agreeable we the undersigneid hereto 
attach our signatures. 

P. S. GAPDNKR 
J. E. GOOD i 

15 Exhibit | 

I 

COPY 1 

1 

State of New York, j 

County of New York, ss j 

Before me ths undersigned authority on this, the first 

*. i . 

dav of April, 1936, appeared Mr. E. Lionel Parrott, Vice 
President of AVECOLIXE PRODLX^TS, INC., with fac¬ 
tory and princii)al office at Booiiton, New Jersey, ai|d being 
by me first duly sworn deposes and says, as follows:— 
That at the time one P. S. Gardner entered intc» a con¬ 
tract with the American Sheet & Tin Plate Company for 
the purchase of “])alm oil residue^’, the WECpLINP' 
PRODUCTS, INC., was under an understanding \|ith the 
said P. S. Gardner to process the ‘‘palm oil residue” con¬ 
tracted for by the said P. S. Gardner provided the Tax 
Ruling 820 were withdrawn or rescinded: j 

That subsequent to the time the said P. S. Gard|ner en¬ 
tered into the contract for the purchase of the residue as 
aforesaid, Guy T. Helvering, the Commissioner otj Inter¬ 
nal Revenue for the United States, refused to withdraw 
Sales Tax Ruling 820 in response to the request of ^ECO- 
LINE PRODUCTS, INC., that said ruling be witl^drawn 
or rescinded: I 
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In consequence WECOLIXE PRODUCTS, INC. now re¬ 
fuses to process the residue as aforesaid. 

(Signed) E. LIONEL PAKKOTT 

SEAL 

Sworn to before me this first day of April 1936. 

HELEN F. MAST EPSON 
Notarif Public, New York Counijj 

16 Exhibit C-1 

TREASURY DEPARTMENT 
WASHINGTON 

Office of 

Commissioner of Internal Revenue 
MT :ST :MH 

February 7, 1936. 

Wecoline Products, Inc., 

15 East 26th Street, 

New York, N. Y. 

Gentlemen: 

Reference is made to your letter of January 4, 1936, 
with inclosiires, relative to the pro])er interpretation of sec¬ 
tion 602 Vc of the Revenue Act of 1934. 

Yon contend tliat the processing of ])alm oil residue con¬ 
taining a substantial amount of the original i)alm oil is not 
taxable because it constitutes the second domestic ])rocess- 
ing, the first domestic processing according to your views 
having occurred when the oil was used in the manufacture 
of tin plate, which use is s])ecifically exempt under the law. 

In this connection, your attention is invited to the last 
sentence of section 602M>(a) which reads: 

it* * # purposes of this section the term ‘first 

domestic processing’ means the first use in the L'nited 
States, in the manufacture or production of an article in¬ 
tended for sale, of the article with respect to which the tax 
is imposed, but does not include the use of palm oil in the 
manufacture of tin plate.” (Underscoring added). 

Since the' definition of “first domestic processing” as 
stated in the law by its own terms provides that the use of 
palm oil in the manufacture of tin ])late shall not be re- 
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garded as the “first domestic processing” of such oil, the 
Bureau holds that the first domestic processing of a palm 
oil mixture after it is used in the manufacture of tin plate 
constitutes the taxable use in such cases. P^or thlis reason 
the position stated in Sales Tax Ruling 820, published in 
the weekly Internal Revenue Bulletin dated October 14, 
1935, is sustained. | 

Although you have appeared at this office for se\teral con¬ 
ferences, it is noted no written statement of the ifacts in¬ 
volved has been submitted for the record. In order that 
this office may be in a position to dispose of the case, you 
are reejuested to furnish the following infoi-mation: 

1. Was any palm oil residue processed by or for your 
corporation prior to October 14, 1935? 

2. Has any such palm oil residue been processed since that 
date, or have you contracted to purchase such material for 
the purpose of processing it? 

3. Do you contemplate x)rocessing such x>alm oil residue 
for domestic markets or for export? 

A full statement of all pertinent facts would bp appre¬ 
ciated. I 

Respectfully, j 

(Signed) D. S. BLISS j 

Deputy Commis.iioner. 

MH/DEE I 

17 Exhibit C.-2 | 

COPY j 

TREASURY DEPARTHEXT j 

WASHINGTON } 

Office of 

Commissioner of Internal Revenue 

MT:ST:MR Februarv 15, 1936. 

Miss D. A. Moncure, | 

1725 H Street, N. W., I 

Washington, D. C. j 

Madam: 1 

Reference is made to your letter of February l|, 1936, 
written on behalf of Wecoline Products, Inc., in further 
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protest to Sales Tax Ruling 820, published in the Internal 
Revenue Bulletin for October 14, 1935. 

Sales Tax Ruling 820 holds in substance that palm oil 
residue which is found to be a combination or mixture 
within the meaning of section G02 Vl> of the Revenue Act of 
1934 is subject to tax when used in the United States in 
the manufacture of an article intended for sale. 

It is again called to your attention that section 602VL» of 
the Revenue Act of 1934 imposes a tax on the first domestic 
processing of certain enumerated oils, as well as combina¬ 
tions or mixtures of such oils. Section 602!!> further de¬ 
fines first domestic ])rocessing to mean the first use in the 
United States in the manufacture of an article intended for 
sale, but specifically excludes fi*om such definition the use 
of palm oil in the manufacture of tin i)late. Article 1(g) of 
Regulations 48 defines a combination or mixture to be an 

article in the formation of which anv of the oils have been 

% 

blended, conjoined, united, admixed, combined, amalga¬ 
mated, embodied, or merged, either by chemical or mechani¬ 
cal means, with or without the presence of any other sub¬ 
stance, and which retains a substantial portion (10 ])er cent 
or more) of substantially all the essential components of 
any of the oil or oils entering into such combination or mix¬ 
ture. 

In the instant situation, palm oil is one of the oils enu¬ 
merated under Section 602y:». Thus a ])roduct wliich is a 
combination !or mixture of palm oil is taxable under section 
602Il> when first domestically processed. . 

Upon reconsideration of the matter in issue, this office 
is constrained to u])hold Sales Tax Ruling 820. The ruling- 
contained therein to the effect that palm oil residue which 
contains a substantial portion (])er cent or more) of sul)- 
stantially all the essential ingredients of the original palm 
oil, is a combination or mixture within the meaning of sec¬ 
tion 602y2 and the use of such palm oil in the United States 
in the manufacture of an article intended for sale is subject 
to tax, is therefore sustained. 

Respectfully, 

(signed) D. S. BLISS 
i Deputy Commissioner. 

cc-Baltimore, Md. 
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COPY 

TREASURY DEPARTMENT 

"AASHINGTOX | 

Office of j 

Commissioner of Internal Revenue 
MT :DC 

March 7, 1936. 

Miss Dorothv A. Moncure, 

1725 H Street, N. AY. | 

AVashiiigton, D. C. j 

^[adam: 1 


Receipt is acknowledged of your letter of February 26, 
1936, in reference to a question presented on behalf of the 
Wecoline Products, Inc., i-elative to the application of the 
tax imposed under section 60211» of the Revenue Act of 1934 
on the processing of certain oils. 

The particular question presented by you is with'respect 
to the application of the tax inqiosed under section 602’/:; 
of the Revenue Act of 1934- to the processing of fnlni oil 
which has been used in the manufacture of tin plate. 

You have protested against a ruling of the Bureau, pub¬ 
lished as S. T. 820, Internal Revenue Bulletin dated Octo¬ 
ber 14, 1935, Volume XIV, No. 41, page 15, which provides 
that palm oil residue containing 10 ])er cent or niiore of 
substantially all the essential conqionents of the original 
palm oil is a combination or mixture of palm oil sulpject to 
tax under section 602VL» of the Revenue Act of 1934. 

The ruling of the Bureau published as S. T. 820 has been 
given further consideration and, as a result of tlnit con¬ 
sideration, the conclusion has been reached that the ruling 
is in accoi-dance with the existing law and regulations. You 
are therefore advised that the ruling in question is held to 


be correct; and it does not appear that any useful purpose 
would be served by further conferences on the subject. 

I 

Respectfully, 

(signd) GUY T. HELVERING^ 

Commissioner. 
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Exhibit C-4 
COPY 

TREASURY DEPARTMENT 
Washington 


Office of 

Commissioner of Internal Revenue 
MT :ST :MR 

Miss D. A. Moncure, 

1725 H Street, N. W. 

Washington, D. C. 


March 9, 1936. 


Madam: 

Reference is made to your letter of March 5, 1936, in 
which information is reciuested on behalf of Wecoline Prod¬ 
ucts, Inc., New York, N. Y., relative to the tax imposed un¬ 
der the provisions of section 602VL’ of the Revenue Act of 
1934. 

The particular question involves a s])ecific interpretation 
of the provisions of section 602VL‘(d) of the Revenue Act 
of 1934 which permits any person to process for ex])orta- 
tion a taxable oil or combination or mixture tax free ui)on 
the giving of a bond satisfactorv to the Secretarv of the 
Treasury. 

Article 13 of Regulations 48 provides that the bond shall 
be in a sum equivalent to the amount of tax which would be 
incurred during an average three-month period with re¬ 
spect to the ])rocessing of articles for exportation, and in 
no case less than $500.00. 

Wecoline Products, Inc., intends processing certain 
‘‘palm oil residue’’, which is considered a combination oi’ 
mixture within the meaning of section 602Mi for exportation 
under bond. In processing this product there is experi¬ 
enced a loss of approximately 15 per cent. In other words, 
if 100 pounds of “palm oil residue” is processed, there is 
])roduced 85 per cent of a marketable product and a 15 per 
cent loss or shrinkage. In order that Wecoline Products, 
Inc., mav satisfy its surety on the bond, it is essential that a 
determination be made as how this loss will be treated. 
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Since, if no bond is filed, 100 per cent of the copibination 
or mixture processed is taxable, the bond should be in an 
amount equivalent to the tax on 100 per cent of thej combina¬ 
tion or mixture for an average three-month pejriod. In 
the event that during a future investigation it isidisclosed 
that under the bond only 85 per cent of the “paldi oil resi¬ 
due” processed was exported, no tax will be asserted on 
the 15 i)er cent charged as waste, provided it is shown to 
be an actual waste not used in the United States for any 
purpose. I 

Respectfully, j 

(signed) D. S. BLISS j 

Deputy Commissioner. 
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Manufacturers of WILSON & CO. j 

Stearic Acid Inc. 

Red Oil 

Fattv Acids Wilson-Martin Division 

Oleic Acids Snvder Ave. and Swanson St. 

•> 

Glycerine Philadelphia, Pa. 

Stearine Pitch 

^larcli 24, 1936. 

Mr. P. S. Gardner, 1 

Down Town Athletic Club, 

18 West Street, 

New York Citv, N. Y. 

^ I 

Dear Mr. Gardner: j 

We herebv confirm the terms and conditions under which 
we agree, during the next year, to split and completlely dis¬ 
till for your account between 500 and 800 short tons of palm 

oil. ' ! 

It is our understanding the material from whi'ph this 
palm oil will be recovered will first be ship^ied into find ac¬ 
cumulated at the Berg plant up on the north side I of this 
city where it will be processed to the basis of a thoroly 
clean ])alm oil grease which, as accumulated, will be 

switched down to our plant in tank cars to be split by the 
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Twitclieli ])rocess into a fatty acid, with those fatty acids 
to be subsequently completely distilled, the resulting, fin¬ 
ished distilled ])alm oil fatty acid to be put up in wooden 
barrels, which material in barrels is to be quite i)romi)tly 
removed from our premises, and with the final pitch residue 
to be put up in light weight, second-hand caustic soda drums 
such as are regularly used here at this plant for packing 
pitch. 

For the services we are to render you in this connection 
we are to retain whatever glvcerine sweet waters are re- 
covered in the s])litting of this material and beyond that are 
to be paid a toll charge of l-l/4c per pound based on the 
net weight hf })alm oil grease which you deliver to our plant. 

As each unit of the 0])eration is finished an invoice for 
the toll charg’e involved will immediatelv be rendered von, 
on which invoice will be set forth complete operating statis¬ 
tics in res])ect to the weiglit of grease received in that unit 
and the number of packages, with their respective weights, 
of distilled'i)alm oil fatty acids and ])itch. The amount of 
each invoice, as thus rendered, is payable to us within ten 
days of the date of said invoice. 

The ]iackages needed, or in other words the barrels for 
the distilled palm oil fatty acids and the light weight, sec¬ 
ond-hand drums used as containers for the ])itch must 

either be furnished bv vou or on vour instructions will be 

% * •> 

]uirchased hnd procured by us for your account. 

As explained to you, we can (piite economically and 
21 efficiently put this material thru in single tank car 
lots but there are a number of definite advantages 
present, es])ecially in the distillation of the material, when 
a continuous run of longer duration, say two tank carloads, 
may be possible. It is our general practice to lay out our 
production program in the still house at least ten days 
aliead of time; so we would always like to have a general 
understanding of when this material will be coming to us 
and in what quantities as far ahead as possible so that our 
plant operating plans can be laid out to permit us to handle 
and put thru the material that arrives here immediately 
following its appearance in our yard. 

Inasmuch as this is a toll arrangement wherein we are 
handling and manipulating your materials for your account 


1 
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we assume, in view of your ovmership of these materials, 
while they are passing thru process in our plant the terms 
of your own blanket policies will i)rotect you against any 
fire loss that might occur while those materials of yours are 
temporarily in our possession. 

AVe believe that the foregoing jiaragraphs completely 
cover all of the essential details of this mutual uiuhu'stand- 
ing and if you feel likewise, in the si)ace jirovided for your 
acceptance, would appreciate your signing and pronpitly 
returning to us the duplicate copy of this letter vdiicli is 
attached hereto. 

Very truly yours, 

WILSOX & CO., IXC. 
WILSOX-.MARTIX DlVjrSlOX, 

GEO. H. RA8CH, Gni. Mgr. 
GHR :EAB j 

Accepted this 26th day of March 1936. j 

P. S. GAROXER. ^ i 

22 Exliihlt-E | 

State of Pennsylvania, | 

County of Crawford ss: j 

Before me, the undersigned, an Alderman on the tiwenty- 
first day of April, 1936, ajipeared P. S. Gardner, Xineteen 
West Street, Xew York City, and being by me first duly 
sworn, deposes and says, as follows: 

That the said P. S. Gardner has contracted for and pur¬ 
chased from the American Sheet Tin Plate Comi)any its 
entire supply or accumulations of Refuse Palm Oil for the 
year 1936, and, that he has a market, in the United jStates 
and outside of the borders of the United States, for tl|ie sale 
of all marketable products recoverable from such refluse. 

That the said P. S. Gardner has been informed lj)y the 
Commissioner of Internal Revenue that the splittinp* and 
distillation of the said refuse is subject to the processing 
tax under the provisions of Sec. 602U> of the Revenije Act 
of 1934 and that if the products thereby recovered ajre ex¬ 
ported a bond must be posted in accordance with the provi- 
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sions of subsection (d) of said section, as further specified 
in Chapter illl, Articles, 13, 14, and 15, of Regulations 48. 

AXD FURTHER, that the said P. S. Gardner has made 
ev’ery elfort and has exhausted every available possibility 
and has gone to great trouble and inconvenience and ex- 
pemse to obtain a corporate or an individual surety to exe¬ 
cute the required bond on his behalf and that he has been 
unable and is unable to secure either a corporate surety or 
individual surety except on condition that he post ten tliou- 
sand dollars in cash to cover the threatened tax liabilitv in 
accordance with the terms of the statute and regulations 
which the Commissioner claims are apihicuble. 

(Signed) P. S. GARDNER 

SEAL 


Subscribed and sworn to before me this 21st day of April, 
193G. 


HERBERT E. VARXUM 


My commission expires January 1, 1940. 

23 Rule to Show Cause 

Filed April 15 1936 

Upon consideration of the bill of complaint and the af¬ 
fidavit, and other exhibits annexed thereto, filed in the 
above entitled cause, it is by the court this 15th day of 
April, 1936, 

ORDERED that the defendant Guy T. Helvering, in¬ 
dividually and as Commissioner of Internal Revenue, ap¬ 
pear in this court on the 23rd day of April, 1936, at ten 
o’clock, a. m., and show cause, if any he can have, why he 
should not be enjoined pending the final hearing of this 
cause from I (a) lev\’ing a tax or any payment in the guise 
of a tax under Sales Tax Ruling 820, and, from assessing or 
threatening to assess and from collecting or threatening to 
collect a tax or any payment in the guise of a tax from this 
plaintiff, his agents and assigns, and from’any person or 
persons, partner or partnership, corporation oi* corpora¬ 
tions, with whom he has contracted or may contract for the 
processing of “Refuse Palm Oil”; and from (b) enforcing 
or attempting to enforce, by any manner, method, or 
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24 means, as against the plaintiff, his agents and as¬ 
signs, or as against any person or persons, partner 

or partnership, corporation or corporations, with wliom the 
plaintiff' has contracted or may contract, any of the provi¬ 
sions of the purported ruling labeled Sales Tax Kuling S20, 
pi'omulgated and published on or about October 'j4, 11)35, 
and from interfering in the conduci: of idaiiititf's business 
and with the relation of plaintiff to those witli whoili lie has 
contracted or mav contract, and from inteiTering with the 
plaintiff' in the exercise of his rights of ownership |if prop¬ 
erty in such “Refuse Palm Oil”; provided that a co])y of 
this rule be served upon said defendant at least t’wo days 
prior to the return day hereof. 

JESSE C. ADKINS 
Justice 

MarsliaVs Return 

Served a copy of the above rule on the above naiiied Ouy 
T. Helvering 4-U-3G Personally JOHN B. COLPOYS U. S. 
Marshal in and for the Dist of Columbia By H (jj Allen 
Deputy U. S. Marshal K [ 

25 Order Continuing Ride to Show Cause. 

Filed April 23 1936. I 


#-**#** * = 1 = 

Upon consent of counsel for plaintiff' and defendant and 
with the approval of the Court, 

IT IS ORDERED, By the Court, this 23 day of April, 
1936, that the hearing upon the rule to show cause issued 
herein be, and hereby is, continued to the 30 day of Aiiril, 
1936, at ten o’clock, or as soon thereafter as coundel may 
be heard. I 

PEYTON GORDON 
Justice. 

26 Return to the Ride to Shoiv Cause 

Filed April 29 1936 

Now comes Guy T. Helvering, defendant above ]iamed, 
and, for return to the rule to show cause issued herein re¬ 
quiring him to show cause why he should not be er.joined 
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})ending the final hearing of this cause as prayed for in tlie 
bill of complaint filed herein, states as follows: 

I 


Defendant admits that plaintiff is a citizen of the I^nitL-d 
States and a resident of the State of Xew York, but denies 
tliat plaintiff brings this suit in his own right, for tlie rt‘a- 
son that the exhibits attached to the bill of complaint indi¬ 
cate that one J. E. Good has some interest in the contract 
on which plaintiff' appears to be relying for the basis of this 
suit. 

27 n 


Defendant admits that he is a citizen of the United States, 
a resident of the State of Kansas, tem])orarily residing in 
the District of Columbia, and is the duly (pialified Commis¬ 
sioner of Internal Revenue for the United States, but de¬ 
fendant denies that the ])laintiff has any right of action 
against him either as an individual or in his official capacity. 


Ill 


With reference to the allegations of paragraph 3 of the 
bill, defendant admits that Sales Tax Ruling 820 was pub¬ 
lished in Internal Revenue Bulletin Xo. 41, Volume XW, 
page 15, but'alleges that this sales tax ruling had none of 
the force and effect of Treasury decisions or regulations, 
but was simply an office decision made by the Deputy Com¬ 
missioner of Internal Revenue. Defendant denies that he 
or any one under his control arbitrarily, wilfully, or 
maliciously promulgated or published Sales Tax Ruling 
820, and defendant denies that he has exceeded his constitu¬ 
tional authority as administrative official of the United 
States in anv manner whatsoever. Defendant denies that 
he has levied a processing tax or claimed any sum in the 
guise of a tax on the second domestic ])rocessing of palm 
oil. Defendant denies that he has unlawfully or illegally 
levied a tax or payment in the guise of a tax, and denies 
that he is unlawfully or illegally threatening to assess or 
collect a sum in the guise of a tax. Defendant denies that 
he has in ahy manner extended the provisions of any rev¬ 
enue statute, and denies that he has exercised or is threat¬ 
ening to exercise legislative power conferred upon and pos¬ 
sessed by Congress. Defendant alleges that Sales Tax 
Ruling 820 was an office decision made ^vith reference to an 
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inquiry by some one otlier than the plaintiff and hot con¬ 
nected with the plaintiff in any manner, and alle 2 :es that 
this office decision has no force and effect as to j'nv case 
other than that concerning- which it was made. Defendant 
alleg-es that the question of whether or not iHaintiff, 
28 on whatever state of facts may exist concerning- his 
business, is taxable under the Revenue Act of 1934, 
depends u])on the ])rovisions of said revenue act and the 
i-egulations issued thereunder, and is unaffected by the exis¬ 
tence of Sales Tax Ruling 820. i 

IV j 

With reference to the allegations of ])aragraph 4j defen¬ 

dant alleges that he is without knowledge with redpect to 
the truth or falsity of the averments therein containjed. 

I 

V j 

With reference to the allegations of paragraph 5,| defen¬ 

dant denies that he has levied or assessed or attemjated to 
collect a tax or i)ayment in the guise of a tax upbn any 
j)rocessor splitting or distilling so-called “Refuse Paljm Oil” 
under the ])rovisions of Sales Tax Ruling 820 or un(^er any 
other provisions whatsoever. Defendant is without know¬ 
ledge with respect to the truth or falsity of the ave::ments 
that the American Sheet and Tin Plate Company will ac¬ 
cumulate during the year 1936 the amount of 616 tons of 
refuse palm oil, and that at the price contracted for, nfimely, 
one and one-fourth cents a pound, the total contraclj price 
for the product will amount to about $15,400. Defendant 
denies that by ])romulgating and publishing Sales Tax Rul¬ 
ing 820 he has threatened or threatens to assess and <3ollect 
from any processor who splits and distills refuse palui oil a 
tax or a ])ayment in the guise of a tax in the sum of| three 
cents a pound. Defendant specifically denies that lie has 
threatened to assess or collect from the plaintiff the s|um of 
$36,960, or any other sum or sums whatsoever. 1 

VI j 

With reference to the allegations of paragraph 6, defen¬ 
dant is without knowledge with respect to the trujth or 
falsity of the averments that plaintiff is the owner of ivalu- 
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able eontrabtiial and property riirbts and that he has ])een 
unable sincb January 2, 192() and is unable at the present 
time and will continue to be unable to exercise these rights, 
but defendant s])ecifically denies that he has taken 
29 anv arbitrarv, wilful or malicious action or anv ac- 
tion of anv nature whatsoe\'er which would denv to 
plaintitf any rights of contract or property. Defendant 
denies that he has arbitrarily, wilfully or maliciously pub¬ 
lished or continues to |)ublish Sales Tax Ruling 820, and de¬ 
nies that ho has arbitrarilv, wilfullv or maliciouslv refused 
to withdraw such ruling, and again alleges that Sales Tax 
Ruling 82(hi if it has anv effect whatsoever, has effect onlv 
in the case in which it was made. i 


VII 


Defendant denies the averment in paragraph 7 that Sec¬ 
tion 602i/l> of the Revenue Act of 1924 does not levy a tax on 
the splitting and distillation of refuse palm oil which is the 
residue or remainder of ])alm oil after such ])alm oil has 
been used in the manufacture of tin ])late. On the contrary, 
defendant specifically alleges that said Section 602^2 levies 
a tax on the said s])litting and distillation of refuse palm oil 
which remains after the use of ])alni oil in the manufacture 
of tin platei With reference to the content of Section G02I1> 
of the Act, defendant refers the Court to that Act as offi¬ 
cially published. 

VIII 


With reference to the allegations of paragraiJi 8, defen¬ 
dant admits that on or about August 17, 1934, he promul¬ 
gated and published, with the ap|)roval of the Acting Secre- 
taiy of the Treasury, Regulations 48 relating to the proces¬ 
sing tax on certain oils under Section 6021/2 of the Revenue 
Act of 1934. For the content of said regulations defendant 
refers the Court to the regulations as thev are officiallv 
printed and published. 

IX. 


With reference to the allegations of paragraph 9, defen¬ 
dant denies that Sales Tax Ruling 820 is, for any reason 
whatsoever, in conflict with the statute or is inconsistent 
with Regulations 48. Defendant alleges that the Reve- 
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3^0 nue Act of 1934 itself provides for and Ibvies a 
tax on the processing of the palm oil residue Remain¬ 
ing after the use of palm oil in the manufacture of tin plate. 
Defendant alleges that Sales Tax Killing 820 was mRde and 
])ul)lished in the manner proper for rulings of its character. 
Defendant alleges that said sales tax ruling was mei'ely an 
office decision relating to a particular case and sjate of 
facts, and was not approved by the Secretary of the 
Treasury for the reason that it does not have the force and 
effect of Treasury decisions or regulations and dc^es not 
commit the Treasure’ Dejiartment to any interiiretaiion of 


the law. 1 

X 

Defendant admits the allegations of paragraiih 10 of the 
bill, namely, that from :\ray 10, 1934 until October 14, 1935, 
he did not claim that any tax was due on the splitting and 
distillation of refuse palm oil and did not assess or collect 
or attempt to assess or collect any tax thereon. Defendant 
further alleges that at no time from i\Iay 10, 1934 untl date 
has he claimed that any tax was due on the splitting and 
distillation of refuse palm oil, or has he assessed or col¬ 
lected or attempted to assess or collect any tax on said ])roc- 
cessing. Defendant denies that if Sales Tax Kuliiig 820 
should be withdrawn there would be no other claim orl basis 


for claiming that a processing tax is due on the splitting and 
distillation of refuse palm oil or any use of such product, 
but, on the contrary, alleges that Sales Tax Ruling 820 has 
no legal bearing ujion the taxability or non-taxability otf said 
use of refuse palm oil and that said use is made taxable by 
the i)rovisions of Section 60214 of the Revenue Act of 1934. 
Defendant alleges that whether or not Sales Tax Ruling 820 
should be withdrawn, the splitting and distillation of i^efuse 
palm oil would be taxable under said revenue act. 

XI 


With reference to the allegations of paragraph 11, defen¬ 
dant denies that he has exceeded his authority in any man¬ 
ner whatsoever, and denies that he has levied a tax 
31 or payment in the guise of a tax on the splitting and 
distillation of refuse palm oil. Defendant further 
denies that Sales Tax Ruling 820 is void and invalid, bi^t de- 
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fendant admits that said ruling is of no force and effect in 
law. Defendant denies that he has threatened in anv man- 
ner whatsoevei- to assess and collect an illegal or invalid tax 
or j)ayment in the guise of a tax, and further denies that he 
has threatened to assess and collect any tax against plain¬ 
tiff. Defendant alleges that his duties are as specified by 
law and not otherwise. 

XII 

With reference to the allegations of ])aragra])h 1*2, de¬ 
fendant is without knowledge with res])ect to the truth or 
falsity of the averment that ])laintiff had an understanding 
with a 'processing company that it would split and distill all 
refu.se palm oil contracted for under any contract, ])rovided 
that Sales Tax Killing 820 was withdrawn, and the averment 
that an affidavit from Wecoline Products, Inc. certifving to 
this airreeinent is attached hereto and marked Exhibit ‘‘B”. 
Defendant' admits that Wecoline Products Inc. petitioned 
him to withdraw Sales Tax Ruling 820, and admits that he 
refused to'withdraw or rescind said ruling and continues to 
leave it outstanding. Defendant is without knowledge with 
respect to the truth or falsity of the averment that Wecoline 
Products, Inc. refused to split and distill the refuse palm 
oil contracted for by the ])laintift’ and continues to refuse 
to the very great damage and inconvenience to the plaintiff. 
Defendant alleges tliat if this allegation is true, then, plain¬ 
tiff’s grievance, if any, is against the Wecoline Products, 
Inc. and hot against the defendant. Defendant admits that 
a co])y of his refusal to withdraw Sales Tax Ruling 820 is 
attached to the bill of complaint, marked Exhibit “C-1”. 

32 XIII 

Defendant alleges that he is without knowledge with re¬ 
spect to the truth or falsity of the averments contained in 
paragrajffi 13. Defendant further alleges that if these aver¬ 
ments are true, plaintiff's grievance, if any, is against Wil¬ 
son & Company and not against the defendant. 

XIV 

With reference to the allegations of paragraph 14, de¬ 
fendant denies that he has acted unlawfully or illegally in 
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any manner whatsoever to the damage and injury of the 
plaintiff, and further denies that jdaintiff has suffered or is 
suffering or will continue to suffer damage and injury and 
deprivation of his property without due process of law by 
reason of any unlawful or illegal action on the part of the 
defendant. Defendant denies that plaintiff is witnout an 
adequate remedy at law, but, on the contrary, specitically 
alleges that jdaintiff has a full, adequate, and complejte rem¬ 
edy at law for any rights which he may possess. | 


For further return to the rule to show cause, delfendant 
alleges that this Court has no jurisdiction over the '^ubject 
matter of this suit, for the reason that no case or contro¬ 
versy is presented that conies within the judicial pcjwer of 
the courts of the United States. 1 

For further return to the rule to show cause, detjendant 
alleges that the bill does not state facts sufficient i.o con¬ 
stitute a cause of action in ecjuity. 

For further return to the rule to show cause, defendant al¬ 
leges that the maintenance of this action is ]n-ohibited by 
Section 3224 of the Revised Statutes. 

For further return to the rule to show cause, defendant 
alleg’es that the bill does not state facts sufficient to entitle 

' • • • I 

plaintiff to a temporary injunction, for the C^^ason 
33 that no imminent injury threatened by defendant is 
alleged. 

For further return to the rule to show cause, defendant 
alleges that the bill in equity is improperly brought, for the 
reason that plaintiff has a iilain, adequate and sjieed^j' rein¬ 
ed v at law. I 

•• 1 


For further return to the rule to show cause, defendant 
alleges that no facts are stated in the bill sufficient tb con- 
stitute a cause of action against the defendant personalhL 



WHEREFORE, having fully responded to the rule to 
show cause herein, defendant moves that said rule be dis- 
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charged and that tlie application of the plaintiff for a pre¬ 
liminary injunction be denied. 

ROBERT H. JACKSON, 
Asi<istant Attorney General 

ANDREW D. SHARPE, 

F. A. LeSOURD, 

Special Assistants to the 
Attorney General 

LESLIE C. GARNETT, 

United States Attorney 

HARRY L. UNDERWOOD, 

Assistant United States Attorney 

April, 1936. 

34 Motion to Dismiss 

Filed April 29 1936. 

Comes now Guy T. Helve ring, defendant above named, 
and moves the Court for an order dismissing the bill of com- 
])laint herein on the following grounds: 

I 


This Court has no jurisdiction over the subject matter of 
this suit, for the reason that no case or controversy is pre¬ 
sented that comes within the judicial power of the courts 
of the United States. 

II 


The bill does not state facts sufficient to constitute a cause 
of action in equity. 


Ill 

The maintenance of this action is prohibited by Section 
3224 of the Revised Statutes. 

35 IV 


The bill does not state facts sufficient to entitle plaintiff 
to an injunction, for the reason that no imminent injury 
threatened by defendant is alleged. 

V 


The bill in equity is im])roperly brought, for the reason 
that plaintiff has a plain, adequate, and speedy remedy at 
law. 
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VI I 

No facts are stated in the bill sufficient to cons|titute a 
cause of action against the defendant personally. I 

ROBERT II. JACKSON, 
Assistant Attorney General 

ANDREW D. SHARPE, 

F. A. LeSOURD, 

Special Assistants to the 
Attorney General 

LESLIE C. GARNETT, 

United States Attorney | 

HARRY L. UNDERWOOD, j 

Assistant United States Attorney | 

April, 1936. j 

36 Deeree Dismissing Bill of Complaint I 

Filed Wav 6 1936. I 

♦ 1 

This cause having come on for hearing upon the jnotion 
filed on behalf of the defendant to dismiss the hill o|f com¬ 
plaint and upon the ajiplication of i)laintiff for a prelimi¬ 
nary injunction, and the matter having been suhmillted to 
the Court u])on memorandums of authorities and oral argu¬ 
ment of counsel for the respective parties, and the | Court 
being of the opinion that it is without jurisdiction o\ 
subject matter of the action; 

NT)W, THEREFORE, it is herebv ORDERED 
JUDGED, and DECREED that the plaintiff's bill o 
plaint be and it is hereby dismissed with costs to the 
dant. 

Done in open court this 6th day of Way, 1936. 

JOSEPH w. cok 

Justice 

Approved as to form: I 

DOROTHY ASHBY :\[ONCUEE | 

Attorney for Plaintiff I 

ROBERT H. JACKSON 1 

Assistant Attorney General 1 

Attorney for Defendant | 
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From the foregoing decree the Plaintiff in open court 
notes an ap})eal to the United States Court of Appeals for 
the District of Columbia and bond for costs is liereby fixed 
in the sum of $100.00, or $50.00 cash in lieu thereof. 

JOSEPH AV. COX 

Justice 


37 Memorandum, 

MAY 6, 1936. 

$50 cash' deposited in lieu of bond on appeal. 


38 Assignment of Errors 

Filed :Mav 6, 1936. 

Comes now the plaintiff, P. S. Gardner, and says that the 
court erred: 

1. In sustaining the defendant’s motion to dismiss the 
bill of complaint. 

2. In denying a preliminary injunction as pi-ayed for in 
bill of complaint. 

3. And for other reasons apparent on the face of the 
record. 

DOROTHY ASHBY MOXC’URE 
PHILIP H. MARCUM 
' Attorneys for the Plaintiff. 

Service of a copy of the foregoing assignment of erroi's 
acknowledged this 6th dav of Mav, 1936. 

i F. A. LeSOURD 


I Attorneys for the Defendants. 

39 Designation of Becord 

Filed May 6, 1936. 

The Clerk will please prepare the record on appeal in the 
above-entitled case and include therein the following papers 
and procedings: 

1. The Bill of Complaint with Rule to Show Cause at¬ 
tached, filed May 29, 1936, and Order Continuing Rule to 
Show Cause. 




1 
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2. Return to the Rule to Show Cause, hied May [29, IDilf). 

3. Defendant’s Motion to Dismiss the Bill of Cdmplaint, 

filed -Mav 29, 1936. 1 

4. Final Order dismissing Bill of Complaint, eiite’red ]\Iav 

(), 1936. j 

5. Assignment of Errors. I 

6. This Desie-nation of Record. I 


DOROTHY ASHBY MOXCTTRE 
PHILIP H. MARCUM | 
Attorneys for tlw I'^Jointyj. 

Service of a copy of the foregoing Designation of Recori! 
acknowledged this 6th day of May, 1936. 

F. A. LeSOURD 
Attorney for Defen(l<i)it 

40 Supi'Cine (’ourt of tlie District of Coluinbici. 

Un!t:;i> States oe America, 

Disfriet of Cohonhia, ss: 

T, FRANK E. CUNXTNGHAIM, Clerk of the slipreme 
(’out of the District of (’oliunhia, lierehy certify tl^e fore¬ 
going pages numbered from 1 to 39, both inclusive, jlG be a 
true and correct transcri])t of tin* record. accoi*diipi to di¬ 
rections of counsel herein bled, copy oi* which is ma([le ])art 
of this transcri])t, in cause X'^o. 61202 in Ecpiity, ^|herein 
P. S. Gardner is lhaintiff and Guv T. Helvering, as Com- 
missioner of Internal Revemu* and ijidividuaHv, is iDefeii- 
dant, as the same remains upon the files and of record in 
said C’ourt. I 

IX TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said (’ourt, at the Citv of KVash- 
ington, in said District, this 7th dav of Mav, 1936. 1 


(Seal) 


FRANK E. CUNNINGHAM, 

Clerk. 

By (TIAS B COFLIN, 

Assistant \Clcrk. 


I 

Endorsed on cover: District of Columbia Su]n’eme Court. 
No. 6714. P. S. Gardner, Ai)])e]lant, vs. Guy T. HelVering, 


as Commissioner of Internal Revenue, and indivicpially. 
United States Court of Appeals for the District of Colum¬ 
bia. Filed ^lav 7-1936. Moncure Burke, Clerk. I 
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IN THE 


UNITED STATES COURT OF APPEA|LS FOR 
THE DISTRICT OF COLUMBI^ 


No. 6714 

SPECIAL CALENDAR 


P. S. GARDNER, j 

Appellant, 

V. 

GUY T. HELVERING, as Commissione| of 
Internal Revenue, and Individually, j 

Appellee. 


On Appeal fpoim the Supreme Court of the Ij)iSTRicT 

OF .Columbia 1 


BRIEF FOR THE APPELLANT , 


Opinion Below. 1 

The order of the ( United Stato e ) Supreme C((>urt of 
the District of Columbia dismissing appellant’s jbill of 
complaint is printed in the record. (R. 33.) 

Jurisdiction. 

The decree was entered on May 6, 1933. (I^. 33.) 
Thereupon appeal was noted in open court and duly 


2 


filed in this Court on May 7,1936. (R. 34-35.) The jur¬ 
isdiction of this Court is invoked under Title 18, Sec¬ 
tion 26, of the Code of Laws for the District of Col¬ 
umbia. 

Questions Presented. 

The questions of law presented on the record may be 
aflSrmativelv stated as follows: 

I. The Commissioner has extended the provisions 
of Section 602VL> of the Revenue Act of 1934, and the 
provisions of such section as amended by Section 702 
of the Revenue xVct of 1936, to impose a tax on the use 
of “Refuse Palm OiP^, thereby exceeding his author¬ 
ity as an administrative official of the Government and 
exercising legislative power. 

II. The extension of the statute bv administrative 
fiat in view of its self-executing provisions is an appro¬ 
priation by the Commissioner of his existing official 
powers to an illegal use and this suit by the appellant, 
in which he questions the validity of the extension by 
vrhich he is injured and prays for equitable relief, pre¬ 
sents a justiciable controversy. 

TIL The' appellant, injured by the illegal and un¬ 
constitutional action of the Commission in extending 
the statute by administrative fiat to include a subject 
not taxed by Congress, has no plain, adequate and 
speedy remedy at law and is entitled to equitable relief. 

IV. The extension of the statute by administrative 
fiat is an invasion of appellant’s constitutional rights 
under the Fourth and Fifth Amendments to the Con¬ 
stitution. 
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V. The ambiguous provisions of Section] 602% of 
the Revenue Act of 1934, as amended, cannot be con¬ 
strued as applying to the use of residue for such con¬ 
struction would compel the conclusion that tlie statute 
is unconstitutional. 

Statutes and Other Authorities, j 

Revenue Act of 1934, c. 277, 48 Stat. 680: j 

""Sec. 602%. Processing T.\x on Certai[n Oils.— 
(a) There is hereby imposed upon the tiri^t domes¬ 
tic processing of coconut oil, sesame oil, ij)alm ker- 
nal (sic) oil, or sunflower oil, or of any t*ombina- 
tion or mixture containing a substantial I quantity 
of any one or more of such oils with respect to any 
of w’hich oils there has been no previous! first 
mestic processing, a tax of 3 cents per pbund, to 
be paid by the processor. * • * For the purposes 
of this section the term ‘‘first domestiJ proces¬ 
sing’’ means the first use in the United States, in 
the manufacture or production of an article in¬ 
tended for sale, of the article with respect to which 
the tax is imposed, but does not include ti e use of 
palm oil in the manufacture of tin plate, j 

I 

Revenue Act of 1936: j 

TITLE V—AMENDMENTS TO TA^ES 
ON CERTAIN OILS 
>)|: « * * * I 

Sec. 702.— Processing Tax on Certain 1 Oils.— 
(a) The first sentence of section 602% of the Rev¬ 
enue Act of 1934 is amended to read as follows: 

“ (a) There is hereby imposed upon the prst do¬ 
mestic processing of coconut oil, palm oil, palm- 
kemal oil, fatty acids derived from any of the fore¬ 
going oils, salts of any of the foregoing (yhether 
or not such oils, fatty acids, or salts have l|een re¬ 
fined, sulphonated, sulphated, hydrogenated, or 
otherwise processed), or any combination or mix- 

•The provisions of Section 602% of the Revenue Act of 1934 are 
printed in toto in the record. (R. 9-12.) 


i 
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ture containing a substantial quantity of any one 
or more of such oils, fatty acids, or salts, a tax of 
3 cents p6r pound to be paid by the processor, but 
the tax under this section shall not apply (1) with 
respect to any fatty acid or salt resulting from a 
previous first domestic processing taxed under this 
section or upon which an import tax has been paid 
under section 601 (c) (8) of the Revenue Act of 
1932, as amended, or (2) with respect to any com¬ 
bination or mixture bv reason of its containing an 
oil, fatty acid, or salt with respect to which there 
has been a previous first domestic processing or 
upon which an import tax has been paid under 
such section 601 (c) (8)/’ 

• « « « # 

Sec. 704. Effective Date.— The provisions of 
this title 'shall be effective on and after the six¬ 
tieth dav following the date of the enactment of 
this Act. 

• • # • • 

Approved June 22,1936, 9 p. m. 

Sales Tax Ruling 820 (Internal Revenue Bui 
letin No. 41, Vol. XIV, page 15, Oct. 14,1934): 

SALES TAX 

TITLE IV.—EXCISE TAXES. (1934) 

Section 6O2V2.—Procf.ssing Tax on Certain Oils. 

Regulations 48, Article 1: Definitions. 

“Palm oil residue’^ containing 10 per cent or 
more of substantially all the essential components 
of the original palm oil is a combination or mixture 
of palm oil subject to tax under section GO'lVo of 
the Revenue Act of 1934. Advice is requested 
whether certain “palm oil residue” is a combina¬ 
tion or mixture of palm oil within the meaning of 
section 602of the Rev’enue Act of 1934. 

That Act imposes a tax upon the first domestic 
processing of certain oils, including palm oil. It 
provides in part that—* ^ * For the purposes of 
this section the term “first domestic processing” 
means the first use in the United States, in the 
manufacture or production of an article intended 
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for sale, of the article with respect to wfhich the 
tax is imposed, but does not include thi^ use of 
palm oil in the manufacture of tin plate. 

Palm oil used in the manufacture of tin plate is 
afterwards sold as “palm oil residue’’ for other 
uses. A chemical analysis of the product in the 
present case shows that it contains 10 per cent or 
more of substantially all the essential components 
of the original palm oil. Palm oil or any cjombina- 
tion or mixture containing a substantial <]iuantity 
of such oil with respect to which there has jbeen no 
previous “first domestic processing” is subject to 
the tax imposed by section 602Vi» of the Revenue 
Act of 1934. Article 1 (g) of Regulations 48 de¬ 
fines “combination or mixture” as “an article in 
the formation of which anv of the oils have been 
blended, conjoined, united, admixed, coinbined, 
amalgamated, embodied, or merged, either by 
chemical or mechanical means, with or 'witljout the 
presence of any other substance, and whichjretains 
a substantial portion (10 per cent or mpre) of 
substantially all the essential components 1 of any 
of the oil or oils entering into such combination or 
mixture ’ ^ I 

It is held that the “palm oil residue” lin this 
case is a “combination or mixture” of palna oil as 
defined in article 1 (g) of Regulations 48 since it 
contains 10 per cent or more of substantially all 
the essential components of the original pa|lm oil. 
As such it is subject to tax under section 602% of 
the Revenue Act of 1934 when used in the United 
States on or after May 10, 1934, 11.40 a. ml, east¬ 
ern standard time, in the manufacture or produc¬ 
tion of an article intended for sale. | 

Tbe.v5t:ry Regulations No. 48, relating th Pro¬ 
cessing Tax on Certain Oils under Section 1 602% 
of the Revenue Act of 1934, in so far as per|;inent, 
are printed in the record. (R. 12-13.) j 

* Treasury Decision No. 4695 (T. D. 4695): 

-^- 

•treasury decision no. 4695 (T. D. 4695), issued Septerhber 11. 
1936, amends Treasury Regrulatlons No. 48 to reflect the changes in the 
statute as made by Section 702 of the Revenue Act of 1936. The [amend¬ 
ment does not extend the statute to include the use of palm oil | after It 
has been used in the manufacture of tin plate. The Commissioner of In¬ 
ternal Revenue, however, continues to apply the construction! as set 
forth in Sales Tax Ruling 820 to the Act as amended. 
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Processing Tax on Certain Oils—Section 602^2 of 
the Revenue Act of 1934, and Section 702 
of the Revefine Act of 1936. 

***** 

Sec. 704. Effective Date. 

The provisions of this title shall be effective on 
and after the sixtieth day following the date of the 
enactment of this Act. 

Note: For information relative to section 601 
(c) (8) of the Revenue Act of 1932, as amended, 
communicate with the Bureau of Customs, Wash¬ 
ington, D. C. 

Articles 2 to 6, inclusive, are amended respec- 
tivelv to read as follows: 

w _ 

Art. 2,'Nature of the tax. —The tax is an excise, 
not a property tax, nor an import tax. It is laid 
not upon the oils as such, or upon the sale of such 
oils, or upon the importation of such oils, but only 
upon their use in the manufacture of an article in¬ 
tended for sale. 

***** 

Art. 3.' (c) Exception. —No tax is imposed on the 
use of palm oil, by the processor, in the manufac¬ 
ture of tin plate. 

Art. 4: When tax attaches. —(a) Generally. The 
tax attaches upon the first domestic processing of 
the oil. • * * 

***** 

(c) • * * However, no tax will attach to the 
first domestic processing of fatty acids or salts of 
coconut oil, palm oil, or palm kernal oil if the co¬ 
conut oil; palm oil or palm kernal oil from the first 
processing of which the fatty acids or salts result¬ 
ed, had been subjected to tax under section 602M> 
of the Revenue Act of 1934, as amended, or if such 
oils had been subjected to the import tax imposed 
under section 601 (c) (8) of the Revenue Act of 
1932, as amended. 

No tax shall attach to a combination or mixture 
of coconut oil, palm oil, palm kernal oil, fatty 
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acids or salts of such oils, where suchl oil, fatty 
acid or salt has previously been subjectjed to tax 
under section 60214 of the Revenue Act o|f 1934, as 
amended, or been subjected to the impoift tax im¬ 
posed under section 601 (c) (8) of the! Revenue 
Act of 1932, as amended. j 

*>**•# I 

Art. 5 . Measure of the tax, —(a) Generally, The 
measure of the tax is the quantity of oil or oils (in 
pounds) put into process, that is, the amount of 
tax will be determined by the quantity of the oil 
or oils which, in an}’ way, enters into the first do¬ 
mestic processing. I 

Statement. 

The Revenue Act of 1934 was enacted on May 10, 
1934. Section 602Vo of the Act imposed a prlocessing 
tax on the first domestic processing of certain enumer¬ 
ated oils, including palm oil. This section also imposed 
a tax on the first domestic processing of combinations 
or mixtures containing substantial quantitie^ of the 

enumerated oils. I 

1 

I 

The use of palm oil in the manufacture of tin plate 
was exempted from the tax by excluding such i^se from 
the definition of first domestic processing. j 


On October 14,1935, about a year and a half after the 
effective date of the Revenue Act of 1934, the Clommis- 
sioner promulgated Sales Tax Ruling 820 in Mternal 
Revenue Bulletin No. 41, Vol. XIV, page 15, pjurport¬ 
ing to construe Section 602^/^ as applicable to the use 
of “Refuse Palm OiP’ on the ground that it is|a com¬ 
bination or mixture containing 10 per cent or ijiore of 
substantially all the essential elements of the ojriginal 
palm oil. “Refuse Palm OiP’ is the residue of p|alm oil 
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after it has been subjected to a first domestic proces¬ 
sing in the manufacure of tin plate. (R. 8-9.) 

During the latter part of the year 1935, the appellant 
desired to purchase from the American Sheet & Tin 
Plate Company and that company desired to sell to the 
appellant its entire accumulations of refuse palm oil 
during the year 1936. Appellant at that time negotiated 
with AVecoline Products, Inc., a processing company, to 
split and distill said residue for him. The existence of 
Sales Tax Ruling 820 was called to the attention of the 
parties. Due to the potential liability thereunder 
Wecoline Products agreed that it would process only 
on the condition that Sales Tax Ruling 820 was with¬ 
drawn. (R. 15.) 

Numerous informal conferences were had with the 
Bureau of Internal Revenue on and after December 1, 
1936. On January 4, 1936, a formal petition was filed 
with the Commission«.<requesting withdrawal of the 
Sales Tax Ruling 820 or assurance that there would be 
no tax liability under the statute. (R. 16.) In letters 
dated February 7th, February 15th, Alarch 7th and 
March 9th, 1936, Sales Tax Ruling 820 was sustained. 
(R. 16-21.) In a letter dated March 7th, the Commis¬ 
sioner personally reaffirmed the conclusion “that the 
ruling is in accordance with the existing law and regu¬ 
lation.^^ (R. 19.) 

Upon the refusal of the Commissioner to withdraw 
the ruling, AA'ecoline Products refused to split and dis¬ 
till the residue for the appellant. (R. 15-16.) 

Thereafter and on March 26,1936, appellant entered 
into a contract with Wilson-Martin Division of Wilson 


9 


& Co., Philadelphia, for the splitting and distillation of 
the residue. This contract was negotiated ojnly after 
appellant agreed to perforin the initial stage o|f the pro¬ 
cessing and had rented a plant (Berg plant) 
use. (R. 21-23.) 


for such 


At the time appellant entered into the contjract with 
Wilson-Martin Division, it was understood! that all 
marketable products recovered from such refrjse would 
be exported but plaintiff was unable to procuije a bond 
from any individual or corporate surety except upon 
posting in cash the actual amount of tax liability as it 
accrued so appellant was unable to export unper bond. 
(R. 23-24.) j 

On April 15, 1936, the appellant brought thijs suit to 
restrain the Commissioner from exceeding hi^ author¬ 
ity as an administrative official in the executive branch 
of the Government by imposing a tax on a sulj>ject not 
taxed by Congress and illegally and unconstiti]itionally 
exercising legislative power. (R. 1-8.) j 

I 

The cause came on for hearing upon the appellee’s 
motion to dismiss the bill of complaint and the applica¬ 
tion of appellant for a preliminary injunction. The 
court being of opinion that it was without jurisdiction 
over the subject matter of the action dismissedj the bill 
of complaint. Thereupon the appellant noted!his ap¬ 
peal in open court which was duly perfected. |(R. 33- 
35.) j 

A motion for injunction pendente life was defied by 
this Court on May 28, 1936. j 

Thereafter and on June 22,1936, the Revenue Act of 

1 

1936 was enacted. Section 702 of said Act abiend»^d 
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Section 602% of the E-evenue Act of 1934. Under the 
terms of Section 702, the amendment became elfective 
on August 21, 1936, although the effective date of the 
Act generally is retroactive to January 1, 1936. 

After the denial by this court of the injunction 
pendente life the appellant started operations under 
the terms of his contracts and from on and about June 
1,1936, until the effective date of the amended statute, 
the appellant' has split and distilled 86 short tons or 
172,000 pounds of Refuse Palm Oil. 

At the present time the appellant is engaged in active 
operations under the terms of the contracts herein. 

To date the appellant has filed no return and paid 
no tax. 

There is no dispute with respect to the nature of the 
use of refuse' palm oil and the character of .the refuse,o-f 
palm oil resiilting from sttih us(^. The material facts 
with respect ito the use and the resulting product are 
matters of public knowledge. In his Petition for Cer¬ 
tiorari in the Supreme Court of the United States in 
Huston V. loira Soap Co,, October Term, 1935, the 
Solicitor Geiieral made the following statement: 

The final contention of the respondent, that the 
exemption from the tax of palm oil used in the 
manufacture of tin plate is arbitrary and invalid, 
is contrary to the decisions of this Court which 
have sustained similar classifications when based 
on sound factual distinctions. * * * This fac¬ 

tual basis is here clearly present, for the tin plate 
industry uses palm oil in a manner quite different 
from any other industry. See Hearings before 

_ ft/ *r ' ^ 

House of Representatives Committee on Ways and 
Means, on Tariff Adjustment, 70th Cong., 2nd 


Sess., Vol. XV, pp. 9027-9028; Minutes of Investi¬ 
gation under Section 332 (g) of Tariff Act of 1913, 
pursuant to Senate Resolution No. 323, 71st Cong., 
2nd Sess., February 17, 1931; Hearings before 
Senate Committee on Finance on H. R. 7835, 73d 
Cong., 2nd Sess., pp. 435-436. ! 

In the manufacture of tin plate, sheets of iijon while 
white-hot are taken from the furnace and sijbmersed 
in pots of molten tin. In order to obtain an ev|en finish 
the air must be excluded. Layers of palm oil are put 
on the top of the molten tin to exclude the aij*. Palm 
oil is the only oil known that wdll withstand |the high 
temperature and it is gradually destroyed^by chemical 
change primarily. WHien it no longer has the proper¬ 
ties of palm oil for the purpose served, it is discarded 
and new palm oil substituted. Such refuse pajlm oil is 
the subject of the present suit. 

Specification of Errors to be Urged. 

The errors assigned by appellant are as j follows 
(R. 34): j 

The Supreme Court of the District of Cplumbia 
erred: 

1. In sustaining the defendant’s motion to 
the bill of complaint. 

2. In denying a preliminary injunction as 
for in bill of complaint. 

3. And for other reasons apparent on the 
the record. 

Summary of Argument. 

I. The imposition of a tax on the use(^^Refuse Palm 
Oil extends the statute to a subject not taxed by Con- 


dismiss 
prayed 
face of 
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gress because such refuse is not a combination or mix¬ 
ture within the meaning of the statute and the splitting 
and distillation is not a first domestic processing. 

IL The lower court had jurisdiction over the subject 
matter of this suit and erred in dismissing the bill of 
complaint. The extension of the statute to a subject 
not taxed by Congress presents a justiciable contro¬ 
versy. Miller v. Nut Margarine Co., 284 U. S. 498. 
One called upon to pay an unconstitutional tax may 
question the validity of the exaction. United States v. 
Butler, 297 17. S. 1; Rickert Rice Mills, Inc., v. Fon¬ 
tenot, 296 U. S. 569; 297 U. S. 110. If an administra¬ 
tive official of the Government exceeds his constitu¬ 
tional authority, he is personally responsible and suit 
can be maintained against him individually. Phila. Co. 
V. Stimson, 223 U. S. 605; Reagan v. Farmer's Loan & 
Trust Co., 154 U. S. 362; Cf., Haskins Bros. (& Co. v. 
Morganfliau^ No. 6710, unreported, decided by this 
court on June 30,1936. y4£7the exaction is definitely im¬ 
posed and certainly impending a justiciable contro- 

I 

versy is presented. Carter v. Carter Coal Co. (No. 636, 
Sup. Ct., decided May 18, 1936, unreported). 

ni. The appellant is entitled to equitable relief and 
the lower court erred in denying the preliminary in¬ 
junction prayed. The exceptional and extraordinary 
circumstances created by the extension of the statute 
due to its self-executing provisions and the color of 
authority given to the powers illegally conferred upon 
the Commissioner and the obligations illegally imposed 
upon the appellant entitle the appellant to equitable re¬ 
lief. The provisions of Section 3224, Revised Statutes, 
are inapplicable in view of the fact that appellant has 
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no plain, adequate, and speedy remedy at la^^|. The al¬ 
ternate remedy which Section 3224 presuppioses does 
not exist. The appellant has been and is bein^ deprived 
of his personal and property rights without] due pro¬ 
cess and is threatened with the taking of his private 
property for public use without just compensation. 
Under such circumstances appellant is entitled to in¬ 
junctive relief. 

IV. By the extension of the statute, the Commis¬ 

sioner has deprived and is depriving the ap])ellant of 
his personal and property rights without due process 
and has taken and is threatening to take hi^ private 
property for public use without just compei^sation in 
violation of constitutional guarantees under |:he Fifth 
Amendment. The appellant has been and is being sub¬ 
jected to the possibility of unreasonable seaijches and 
seizures in violation of the provisions of th^ Fourth 
Amendment. j 

V. If applied to the use of Refuse Palm Oil, the pro¬ 

visions of Section 6021/2, as amended, necessaidly must 
be held to be unconstitutional on the grounds that they 
violate specific constitutional requirements, i (Art. I, 
Sec. 8, Cl. 1, Art. I, Sec. 9, Cl. 4, Cl. 5, Cl. 7 ;| and the 
Fifth and Tenth Amendments.) j 

ARGUMENT. 

L 

Extension of the Statute. I 

The Commissioner has extended the provisions of 
Section 6021/4 of the Revenue Act of 1934 and |the pn)- 
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visions of such section as amended by Section 702 of 
the Revenue Act of 1936, to impose a tax on the use of 
‘^Refuse Palm Oil,'’ thereby exceeding his authority as 
an administratite official of the Government and exer¬ 
cising legislative power. 

The imposition of a tax on the use of Refuse Palm 
Oil extends the statute to a subject not taxed by Con- 
gress because such refuse is not combination or mix- 
ture within the meaning of the statute and the splitting 
and distillation is not a first domestic processing. 

The statute was extended originally in Sales Tax 
Ruling 820. (R. 8-9.) The correctness of the ruling 

has been affirmed by the Commissioner and the Bureau, 
orally and in wHting, and particularly in letter dated 
March 7, 1936. (R. 19.) This suit was instituted on 
April 15, 1936, and a Rule to Show Cause issued com¬ 
manding the Commissioner to appear and show cause 
why he should not be enjoined from imposing a tax on 
the use of Refuse Palm Oil and levving anv assessment 
or collecting any exaction from the appellant and cer¬ 
tain others; and why he should not Ixj enjoined from 
interfering in the conduct of plaintiffs and causing his 
contracts to be' disputed and from interfering in any 
way with appellant’s ownership of Refuse Palm Oil. 

The promulgation and publication of Sales Tax Rul¬ 
ing was equivalent to the enactment of an Ac't of Con¬ 
gress imposing a tax because of the self-executing pro¬ 
visions of the statute. The Internal Revenue Bulletin 
is the official bulletin for publication of matters affect¬ 
ing Collectors, Revenue Agents, and taxpayers. The 
sign “WARNING” on the front page of the Bulletin 
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that the matters contained therein were applicable only 
to the particular cases in which they were raade (B. 
29) is a statement that is inconsistent with th(j general 
purposes of the Bulletin and possibly is pri^ia facie 
evidence of fraudulent intent. It was published to in¬ 
vite inquiries and taxpayers were entrapped thereby. 

If there is a presumption that every one kjiows the 
law, then the converse must be true that e^ery one 
knows what is not the law. This converse presjimption, 
however, is not applicable to Collectors and Marshals. 
They can exercise no discretion but must execute orders 
as received and are not responsible personally for er¬ 
rors of law. Upon the promulgation of S4les Tax 
Buling 820, any Collector seizing property inj accord¬ 
ance with its provisions would not have been! respon¬ 
sible personally for the tort and the property clould not 
have been replevied. Sales Tax Buling 820 automatic¬ 
ally set the statute into operation by virtue of the fact 
that the provisions of Section 602%, as amended, are 
self-executing. (See Subsection (b), B. 10.) 

The Commissioner has consistently upheld the valid¬ 
ity of Sales Tax Buling 820 as a correct interpretation 
of the statute. 

In Sales Tax Buling 820, the Commissioner cmssifies 
the residue of palm oil after it has been useq in the 
manufacture of tin plate as a combination or jnixture 
within the meaning of the statute on the grouncjl that it 
contains a substantial amount (10% in weight)!of sub¬ 
stantially all of the essential ingredients of the <j)riginal 
palm oil. In Beg. 48, Art. 1 (g), the Commissioner has 
defined ‘‘combination or mixture’’ as an article >“which 
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retains a substantial portion (10 per cent or more) of 
substantially all the essential components of any of the 
oil or oils entering into such combination or mixture. 

The legislative history of this Act shows that Con¬ 
gress intended to tax only those combinations or mix¬ 
tures brought into this country. Combinations or mix- 
tures were added “to prevent avoidance of the tax by 
the performance of preliminary processing outside of 
the United States.’’ (House Report, Xo. 704, 73rd 
Cong., 2nd Sess., p. 41.) “The * * * bill imposes 
a tax * * * on the first domestic processing of oil, 
and mixtures brought into the United States.” (Senate 
Report X'o. 558, 73rd Cong., 2nd Sess., p. 52.) 

Therefore, as the residue in question was not brought 
into this country as a combination or mixture but is the 
result of a first domestic use in this country, it is not 
within the meaning of the statute. The reasonableness 
of the rate fixed by the Commissioner in defining “sub¬ 
stantial” is not in issue. The rate is not applicable to 
residue because it is not a combination or mixture with¬ 
in the meaning of the statute, and it is immaterial what 
percentage of the original oil by weight can be found 

in the residue bv chemical analysis. 

^ «> 

In Sales Tax Ruling 820 the Commissioner ignores 

anv reference to the fact that the use of residue is a 

% 

second use and not a first use in the United States. 
However, it'is stated in a letter that “as the law by its 
own terms provides that the use of palm oil in the man¬ 
ufacture of tin plate shall not be regarded as the ‘first 
domestic processing’ of such oil, the Bureau holds that 
the first domestic processing of a palm oil mixture after 
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it is used in the manufacture of tin plate constitutes the 
taxable use in such cases.(R. 16-17.) 

I 

The statutory facts and the actual facts 'are incon¬ 
sistent. As an actual fact the palm oil has |)een used. 
As a statutory fact the palm oil has not l])een used. 
Therefore, if the statute does not recognize ihe use, in 
the absence of express language to indicate otherwise, 
it does not recognize the result of such use. So far as 
the statute is concerned the residue does not exist. 

The definition of ‘‘first domestic processing’’ applies 
“for the purposes of this section.” If it b<^ assumed 
that residue is within the meaning of the statute, the 
definition of “first domestic processing” is as applic¬ 
able to the taxation of a combination or mixture result¬ 
ing from the use of palm oil in the manufactjire of tin 
plate as it is to the taxation of palm oil uspd in the 
manufacture of tin plate, and the statutory exemption 
would apply to both. ! 


In every fi-ee country the power of laying 
considered a legislative power. Ware v, Hylto 
199, 232. (Chief Justice Mai^hall—1796.) 


taxes is 
3 Dali. 
Even if 


Congress so desired it cannot delegate to the executive 
branch of the Government its power to legislate. 
Schechter Poultry Co. v. United States, 295 ijl. S. 495. 
The Commissioner has the power to promulgate rules 
and regulations under the statute but they must be rea¬ 
sonable and if they extend the statute a partj injured 
thereby is entitled to equitable relief. Miller v. Nut 
Margarine Co., 284 U. S. 498. 

The statute specifies what is to be taxed and the Com¬ 
missioner, under his power to promulgate n|iles and 
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regulations, cannot extend the statute to include addi¬ 
tional subjects. The Commissioner cannot be left to 
roam at will among all possible subjects containing 
some of the same chemical elements of the enumerated 
oils, picking and choosing as he will. His authority, as 
well as his discretion, is not “unconfined and vagrant. 
It is canalized within banks that keep it from over¬ 
flowing.’’ Pmiama Refining Co. v. Ryan, 293 U. S. 388. 
Unless the use is a first domestic processing and the 
residue is a combination or mixture of palm oil within 
the meaning of the statute, the use of such residue is 
not taxable; and, the finding of the immaterial fact, in 
Sales Tax Ruling 820, regarding the content of the resi¬ 
due, will not, as a matter of law, support the conclu¬ 
sion that the use of residue is a first domestic use with¬ 
in the meaning of the statute. 

The use of residue is not a subject taxed and the ex¬ 
tension of the statute to include a subject not taxed by 
Congress is an exercise of legislative authority by the 
Commissioner which the courts will enjoin. Miller v. 
Nut Margarine Co., supra. 

A wrongdoer who seeks to justify his authority on 
the ground that Congress authorized his action cannot 
rest on the bare assertion of his defense but is bound to 
establish it. Poindexter v. Greenliow, 114 U. S. 270. 
The record does not support the Commissioner’s con¬ 
tention that the use of residue is taxable. In his answer 
the Commissioner does not deny the allegation that in 
Regulations 48 he has not construed the statute as levy¬ 
ing a tax on the use of residue. (R. 4, 28.) In addition, 
he does not deny the allegation that Sales Tax Ruling 
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820 does not construe the statute in that it ignores the 
essential prerequisites for the accrual of thej tax. (R. 
4, 28-29.) The answer does deny the allegi^tion that 
Sales Tax Ruling 820 is in conflict with the ^atute or 
is inconsistent with the Regulations (R. 4, 28j) but this 
denial is evidently based on the theory that Sales Tax 
Ruling 820 is not in conflict or inconsistent! with the 
statute and regulations although it extends tl]ie statute 
and regulations. The Commissioner’s concllusion of 
ultimate fact or conclusion of law as stated ijn the an¬ 
swer to the effect that the use of residue i^ taxable 
under the statute is not supported by the j Commis¬ 
sioner’s statements and findings of primary facts and 
is not supported by the language of the statute. The 
extension of the statute by administrative nat is an 
illegal and unconstitutional act for which the |Commis- 
sioner is responsible individually. j 

n. I 

Justiciable Controversy. 1 

The lower court had jurisdiction over thej subject 

matter of this suit and erred in dismissing tlje bill of 
complaint. This is not a suit to restrain the asjfessment 
and collection of a tax in the usual sense but Ss a suit 
to restrain the Commissioner from exceedin^j his ad¬ 
ministrative authority and illegally and unc^onstitu- 
tionally exercising legislative power. The taxing stat¬ 
ute is considered for the primary’ purpose of measur¬ 
ing the authority of the Commissioner in order to de¬ 
termine whether or not he has gone beyond such author¬ 
ity. The indisputable evidence as discussed above 
shows that he has exceeded his authority. 
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The extension of the statute by administrative fiat, 
particularly in view of its self-executing provisions, is 
an appropriation by the Commissioner of his existing 
official powers to an illegal use and this suit by the ap¬ 
pellant in which he questions the validity of the exten¬ 
sion by which he is injured and prays for equitable re¬ 
lief presents a justiciable controversy. 

A justiciable controversy is presented within the 
meaning of the Constitution because it involves the con¬ 
struction of a Federal statute and the Constitutional 
power of a ^deral official. PJiila. Co. v. Stimson, 223 
U. S. 605; Miller v. Nut Margarine Co., supra; Rickert 
Rice Mills v. Fontenot, 296 U. S. 569; 297 U. S. 110. 
One called upon to pay an illegal exaction may question 
the validity of the payment. United States v. Butler, 
297 U. S. 1; Compare Haskins Bros. & Co. v. Morgan- 
than. No. 6710, decided by this Court on June 30, 1936. 

In Reagan v. Farmer Loan <£ Trust Co., 154 U. S. 
362, 390-391, the Supreme Court stated that “A tax 
law as it leaves the legislative hands, mav not be ob- 
noxious to any challenge, and yet the officers charged 
with the administration of that valid tax law may so act 
under it in the matter of assessment or collection as 
to work illegal trespass upon the property rights of the 
individual. They may go beyond the powers conferred, 
and when they do so the fact that they are assuming 
to act under' a valid law will not oust the courts of 
jurisdiction to restrain their excessive and illegal 
acts/^ 

It is settled that a court has jurisdiction to restrain 
a Collector from collecting a tax in the event the Com- 
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missioner has extended the statute to impose a tax on a 
subject not taxed by Congress. Miller v. Nut Mar¬ 
garine Co.f supra, A court also has jurisdiction to en¬ 
join the Collector from collecting a tax imposed by 
Congress when the tax is unconstitutional. Rickert 
Rice Millsf Inc,, v, Fontenot, supra. In each instance it 
is the detennination that gives rise to the cause of 

I 

action and creates the justiciable controverdy. Old 
Colony Trust Co, v. Commissioner, 279 U. S. njd. It is 
true that the Collector appears to collect the ta:^ or take 
the property, but the Collector has no discretion in the 
matter and acts solely as the agent of the Commis¬ 
sioner. j 

If a court has jurisdiction to restrain the Cbllector 
when the Commissioner orders him to le\^ an assess- 
ment and collect a tax that is illegally imposed by the 
Commissioner in the absence of statutory authority, it 
must follow in principle that a court has jurisdiction to 
restrain the principal, the Commissioner, when, because 
of the peculiar nature of the statute, the Commissioner 
is the one who threatens the injury. 

The injury accomplished and threatened resijlts not 
only from the assessment and threatened colledtion of 
the tax but results primarily from the imposition of 
the tax by administrative fiat. Whether or not the ad¬ 
ministrative tax collecting mechanism starts to func¬ 
tion depends on 'whether the appellant processe^. The 
so-called tax is definitely imposed so far as th(| Com¬ 
missioner is concerned and its exaction certain to ensue. 
In extending the statute, the Commissioner hhs con¬ 
ferred upon himself color of authority to collect [the al- 
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leged tax and at the same time has imposed an apparent 
liability on i appellant by operation of law due to the 
self-executing provisions of the statute. Under such 
circumstances the appellant does not have to await the 
consummation of threatened injury to obtain preven¬ 
tive relief. If the injury is certainly impending that is 
enough. Carter v. Carter Coal Co. (Sup. Ct., Xo. 636, 
May 18, 1936, unreported). 

It is significant to note that Sales Tax Ruling 820 
was not promulgated and published until the declara¬ 
tory judgment act was amended in August, 1935, to ex¬ 
clude controversies involving tax liability. The declar¬ 
atory judgment act does not purport to alter the char¬ 
acter of the controversies which are the subject of 
judicial power under the Constitution. United States 
V. West Virginia (1935), 295 U. S. 463, 476. It is clear 
that this suit involving the construction of a Federal 
Statute would be subject to judicial construction under 
such Act if it were not for the August amendment. 

The difficulty in obtaining equitable relief in tax cases 
is not due to jurisdictional factors but because of the 
difficulty in showing exceptional and extraordinary con¬ 
ditions to entitle taxpayers to equitable relief. 

With respect to jurisdiction this suit presents the 
converse of the situation presented in Haskins Bros. S 
Co. V. Morganthau, supra. The principle applicable to 
this suit was held inapplicable to the situation pre¬ 
sented therein, in the following language: 

“This is not a case of an agent of the Govern¬ 
ment threatening to invade the rights of a citizen 
and justifying his action on the basis of supposed 
authority in a law for in such case the wrong, if 
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without proper authority, is the personal act of the 
officer, and may be enjoined. * * 

The extension of the statute by administrative fiat is 
without authority in law and is the personal aj^t of the 
Commissioner and should be enjoined. 

m. 

Equitable Relief. ! 

The lower court erred in denying the preliminary in¬ 
junction prayed, as the appellant, injured by the illegal 
and unconstitutional action of the CommissioncT in ex¬ 
tending the statute by administrative fiat to include a 
subject not taxed by Congress, has no plain, adequate 
and speedy remedy at law and is entitled to e(iuitable 
relief. 

The injury suffered by appellant is due to the im¬ 
position of the tax by administrative fiat. Thd injury 
resulting from the assessment and threatenec^ collec¬ 
tion occurs by operation of law as a result of th^ exten¬ 
sion of the statute. j 

In extending the statute, the Commissioner hl^s con¬ 
ferred upon himself certain powers and imposep upon 
the appellant certain obligations by operation bf law. 
The provisions of Subsection (b) providing that ^he tax 
shall be due and payable without assessment jby the 
Commissioner or notice from the Collector mates the 


statute self-executins:. In view of such self-ex( 


1 

provisions no further action by the Commissibner is 
neces.sary to set into motion the administrath^e ma¬ 
chinery necessary to distrain upon appellant’s prop¬ 
erty. Whether or not the alleged tax ever accrues and 


cutinff 
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the amount' thereof is a matter which rests upon the 
action of the appellant. \\Tiether or noti the adminis¬ 
trative mechanism functions to collect anv amount de- 
pends on whether the appellant processes. In any 
event the appellant is under an obligation to file a re¬ 
turn. If he does not file the return and pay the tax he 
runs the risk of incurring under the provisions of Sub¬ 
section (f) additional liability in the form of interest 
and penalties and liability for a criminal fine and jail 
sentence. 

It is immaterial that Sales Tax Ruling 820 was not 
approved by the Secretary of the Treasury as the acts 
of the Commissioner are presumed to be the acts of the 
Secretary. (In re Hutton^ 70 Fed. 699.) 

The Commissioner has general superintendence of 
the assessment and collection of all taxes and prepares 
and distributes all instructions, regulations, and direc¬ 
tions pertaining to the assessment and collection of in¬ 
ternal revenue. (R. S. 321.) The Collectors are abso¬ 
lutely subject to his direction and have not discretion- 
arv authoritv. Collectors cannot receive their salaries 
and commissions “without the certificate of the Com¬ 
missioner that all reports required by law or regula¬ 
tion have been received.’’ (R. S. 3143.) The Commis¬ 
sioner’s dutv is to see that the laws relating to the col- 
lection of internal revenue are executed and he has the 
right to order seizures. (Agneiv v, Haymes, 141 Fed. 
631; T. D. 955.) He can distrain or order distraint on 
property, real or personal, for unpaid taxes whether 
that property be in the district where the liability oc¬ 
curs or in the district where the processor resides. (R. 
S. 3453.) The property is irrepleviable. (R. S. 934.) 


If the processor does not tile a return, he can | tile a re¬ 
turn for him. (Subsection (f), incorporating by refer¬ 
ence Section 600 of the Revenue Act of 1926, which in 
turn incorporates Section 1104 of the Revenue Act of 
1926, as amended by the Revenue Act of 1928.) The 
Commissioner does not have to wait until the statutorv 
time for tiling the return but can make a jeopardy 
assessment at any time. (Section 510 of the Revenue 
Act of 1934.) 


In view of the imposition of the enumerated liabilities 
upon the appellant and the assumption of the enumer¬ 
ated powers by the Commissioner, the appellant has 
just cause to fear the execution of the action tlij^eatened 
by the Commissioner. In his Return to the I Rule to 
Show Cause, the Commissioner does not denyj that he 
possesses the power to execute his threats and| affirma¬ 
tively reiterates and affirms his threats throughout the 
return. (R. 25-32.) i 


The provisions of Revised Statutes, Section 3224, 
prohibiting the maintenance in any court of ^ny suit 
to restrain the assessment and collection of a federal 
tax, are not applicable in this suit for injunctic^n to re¬ 
strain the imposition of a tax, on which subject the stat¬ 
ute is silent in recognition of the fact that ‘Mn every 
free country the power of laying taxes is considered a 
legislative power .Ware v. Hylton, supra. 

I 

It has been established by judicial decisions ihat the 
provisions of Section 3224 are no broader tjian the 
general equitable principle that where there is |a plain, 
adequate, and complete remedy at law, equity jwill not 
grant relief. I 
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Even if tliis be considered a tax case in the usual 
sense of the term, it would not be within the prohibition 
of Section 3224 because it comes within the exceptions 
read into that statute by decision of the Supreme Court. 
The exceptions are (1) where the alternate remedy 
which the statute presupposes does not exist, (2) where 
there is a showing of hardship created by exceptional 
and extraordinary circumstances, and (3) where there 
is a deprivation of personal and property rights with¬ 
out due process and a taking of private property for 
public use without just compensation. These three con¬ 
ditions are present in this case and are urged as general 
grounds for the granting of equitable relief. 

The appellant has no plain, adequate, and speedy 
remedy at law. Congress has made no provision for 
review by the Board of Tax Appeals of processing tax 
liability as has been provided in the determination of 
income, estate and gift tax liability. The appellant 
cannot bring a suit under the Federal Declaratorv 
Judgment Act in view of the amendment excluding con¬ 
troversies with respect to Federal taxes. As the alleged 
tax liability is approximately three times the cost of 
the residue, the appellant is subjected to the possibility 
of having his property, other than the property taxed, 
seized to satisfv the alleged tax liabilitv. In the event 
it is seized it cannot be replevied. Even if the appel¬ 
lant had a remedy at law and could afford to make the 
confiscatory tax payments, he would be compelled to 
resort to a multiplicity of suits to enforce such legal 
remedy. Therefore, the appellant has no plain, ade¬ 
quate and speedy remedy at law and is entitled to equit¬ 
able relief. 
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The hardship imposed on the appellant by the exten¬ 
sion of the statute is evident. He was deprived of the 
use of his property from January 2, 1936, the date he 
acquired the property under his contract wijth the 
American Sheet and Tin Plate Co., until on or| about 
June 1, 1936, when he began the splitting and distilla¬ 
tion of the residue. In the meantime, he was subjected 
to unnecessary delay, expense and worry in an ef tort to 
prove that Sales Tax Ruling 820 had no validityj One 
processing company absolutely refused to process the 
residue although appellant had an understanding with 
the company that it would process. In order to get 
another processing company to split and distill th^ resi¬ 
due contracted for, ap})ellant was put to great incon¬ 
venience and expense in an effort to get an indij^idual 
or corporate surety to execute a bond to assui'e ex¬ 
portation to avoid tax liability. (See Subsectioii (d), 
R. 11.) The only terms on which such bond coidd be 
secured were equivalent to the payment of the taxi (R. 
15-16.) Finally, on or about June 1, 1936, the ^ippel- 
lant began active operations under his contracts l)ut at 
the present time, there exists the color of obliga tions 
imposed upon appellant by operation of law due to the 
extension of the statute. The present effect upo^ ap¬ 
pellant’s contracts and business is serious. Therefore, 
the appellant is entitled to equitable relief to avoiq tak¬ 
ing the risk of having his contracts disputed anil his 
business injured and of finding the tax more oij less 
really doubled in case he finally has to pay. Reagnn v, 
Farmer^s Loan <& Trust Co., supra. The hardship im¬ 
posed on the appellant is so exceptional and extraordi¬ 
nary that equity will take jurisdiction to prevent irrep- 
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arable injury to the appellant. Miller v. Nut Mar- 
garine Co., supra; BicJcert Rice Mills v, Fontenot, 
supra; United States v, Butler, supra, 

Subsectioh (f) of Section 602^2 (R. 12), incorporat¬ 
ing by reference Section 1104 of the Revenue Act of 
1926, as amended by the Revenue Act of 1928, impose 
penal and criminal liabilities. In view of the self¬ 
executing provisions of Subsection (b), a denial of 
equitable relief to appellant would subject him to the 
possibility of a fine and jail sentence without notice and 
an opportunity to be heard. Lipl'e v. Lederer, 259 U. 
S. 557; Regal Drug Co. v. Wardell, 260 U. S. 386; Hill 
V. Wallace, 259 U. S. 44. 

It is the universal custom of Courts of Equity to 
grant equitable relief where there is a deprivation of 
personal and property rights without due process and 
a taking of private property for public use without just 
compensation. Recourse to the courts of law is not 
adequate where one is deprived of these constitutional 
rights. Hill v, Wallace, supra. The character and ef¬ 
fect of the unconstitutional acts of the Commissioner 
and the unconstitutional provisions of the statute are 
discussed infra. In view of the fact that the appellant 
has been and is now and will in the future be deprived 
of his personal and property rights without due process 
and is threatened wdth the taking of his private prop¬ 
erty for public use without just compensation and is 
threatened with the possibility of unreasonable 
searches and seizures, it is submitted that he is justly 
entitled to relief through injunctive process. 

Furthermore, in addition to the grounds for general 
relief set forth above, it is believed that the Commis- 
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sioner will concede the rule of law which has; become 
an established fact that where rules and regulations go 
beyond the authority conferred upon administrative 
officials, equity will enjoin action thereunder. Miller v. 
Nut Margarine Co., supra; Miller v. United States, 294 
U. S. 435, 439; Panama Refining Co. v. Ryan, supra; 
Morrell v. Jones, 106 U. S. 466, 467. | 

I 

IV. j 

Unconstitutional Acts. 

The extension of the statute by administrative fiat is 
an invasion and deprivation of appellant’s <jonstitu- 
tional rights under the Fourth and Fifth Amendments 
to the Constitution. | 

The use of Refuse Palm Oil is neither a first domestic 
processing nor a combination or mixture wiihin the 
^ meaning of the statut(^to include a subject not taxed by 
Congress is a taking of appellant’s property in viola¬ 
tion of the due process clause of the Fifth Amendment. 
Miller v. Nut Margarine Co., supra. As the::e is no 
debt owed to the United States on account of the proc¬ 
essing tax, it is clear also that the property, i:^ seized, 
W’ould be seized for a public use without just co^ipensa- 
tion. In addition to the threatened seizure, the appel¬ 
lant has been and is being deprived of his pro])rietary 
interest in his property. Splitting and distillation is 
the only way in which residue can be utilized. It is com¬ 
parable to any other refuse that can not be utilized until 
it is reclaimed. The reclamation is not an actual util¬ 
ization of the residue. It is a method by means of 
which the component parts of the refuse are reclaimed 
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for use. As appellant is deprived of the sole use to 
which the product can be put, he is in effect deprived 
of his ownership of and proprietary interest in the 
product. He'is actually deprived of his personal and 
property rights under the Fifth Amendment. 

Due to the color of legality attending the promulga¬ 
tion and publication of the Commissioner's interpreta¬ 
tion of Section 6021^, as amended, certain authority has 
been conferred upon the Commissioner and certain ob¬ 
ligations imposed upon the appellant. One obligation 
imposed upon the appellant is to keep certain records, 
make monthly returns, and submit to certain visita¬ 
tions from the Commissioner’s agents. It is submitted 
that the imposition of these statutory duties upon the 
appellant by administrative fiat is a direct violation of 
appellant’s constitutional rights under the Fourth 
Amendment to be secure against unreasonable searches 
and seizures. 

The Commissioner has not rested content with the 
imposition of these obligations upon appellant and the 
assumption of the visitorial powers by operation of 
law but, in addition thereto, has threatened a ‘‘future 
investigation” of the use of the residue under this par¬ 
ticular contract. (R. 21.) (Cf. Jones v. Securities & 
Exchange Com,, 298 U. S. 1.) 

It is submitted that the appellant is entitled to an in¬ 
junction to prevent the consummation of the threatened 
injury. 


Unconstitutional Provisions. 


The ambiguous provisions of Section 602i/4| of the 
Revenue Act of 1934, as amended, cannot be coiistrued 
as applying to the use of residue for such constjruction 
would compel the conclusion that the statute is | uncon¬ 
stitutional. j 

The Commissioner, by extending the statjite, as 
stated above, has deprived and is threateningj to de¬ 
prive the appellant of his personal and propert}^ rights 
without due process and to take private property for 
public use without just compensation. j 

If the statute, as amended, is construed as imposing 
a tax on residue the result would be the same. The ap¬ 
pellant would be deprived of his property without due 
process and his private property would be take^ for a 
public use without just compensation. I 


In addition, if the statute is construed as imposing 
the tax, it necessarily must be held to be unccjnstitu- 
tional under Art. 1, Sec. 8, Cl. 1, and Art. 1, Sec. 9, Cl. 
4, Cl. 5 and Cl. 7 of the Constitution, and, un(jer the 
Tenth Amendment as well as the due process clause of 
the Fifth Amendment. 


The statute cannot be sustained under the I Fifth 

I 

Amendment as a valid exercise of the taxing bower. 
The rate is confiscatory and bears no relation |to the 
value of the property taxed. The tax imposed oA a ton 
of residue, costing $25.00, amounts to $60.00.! The 
grain futures tax of 20 cents a bushel was held invalid 
as confiscatory and prohibitive of the exercisi of a 
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right. Hill v, Wallace, supra. ‘‘The Fifth Amendment 
commands that, however great the nation’s need, priv¬ 
ate property shall not be taken even for a wholly pub¬ 
lic use, without just compensation. If the public inter¬ 
est requires^ and peraiits, the taking of property, resort 
must be had to proceedings by eminent domain.” 
Louisville Bank v. Radford, 295 U. S. 555. “That a 
federal statute passed under the taxing power may be 
so arbitrar\i and capricious as to cause it to fall before 
the due process of law clause of the Fifth Amendment 
is settled.” i Heiner v. Dorman, 285 U. S. 312, 325. As 
the rate is confiscatory, the statute cannot constitution¬ 
ally be applied to the use of residue. 

Ownership of property connotes the right to use such 
property in any legal way the owmer sees fit. The right 
to the use is an indicia of ownership. If the owner is 
deprived of 'the use he is deprived of the property. The 
tax on the use cannot be avoided and is a direct tax 
without apportionment and cannot be upheld as a valid 
exercise of the taxing powrer. (Article 1, Section 9, 
Clause 4.) Heiner v. Donnan, supra; Nichols v. Cool- 
idge, 274 U. S. 531, 542. 

The tax in question is a processing tax. The Bureau 
refers to it as a sales tax. Regardless by wdiat name it 
is called, it is obviously a part of a plan to regulate 
production and manufacture through the imposition of 
taxes under the commerce clause (Article 1, Section 9, 
Clause 4). None of the oils on which the tax is levied 
is produced in the United States. Palm oil is imported 
primarily from Africa and Sumatra. The test sub¬ 
jects have been selected with care so there w'ill be no 
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confusion of the issue with the principle of States 
rights. It is submitted that even though Congr(iss may 
have the power to levy processing taxes, the stjjitute as 
drawn is not a valid revenue measure and is nothing 
more than the utilization of the taxing powei* under 
(Art. 1, Sec. 8, Cl. 1) for the illegal purpose condemned 
in United States v. Butler, supra. 

The statute was enacted to accomplish the sape pur- 

I 

pose as the Agricultural Adjustment Act as stated at 
the hearings before the House Committee, as follows: 

We ask that these taxes be made to apply for 
the purpose of raising revenue to carry on the pro¬ 
gram of equality or parity for farm products 
* * * established in the Agricultural Adjust¬ 
ment Act * *. (See Revenue Revision, 1934, 

Hearings Before the Committee on Ways and 
Means, House of Representatives, 73rd Congress, 
2nd Session, p. 579.) 

I 

I 

That the purpose of the statute is to control Produc¬ 
tion and manufacture is evidenced bv the fact that the 
statute creates a trust fund to be paid to the Philippine 
Islands so long as that Government does not subsidize 
its own coconut oil industry. The only object in pre¬ 
venting that Government from subsidizing its industry 
is to favor our own industries by lessening comp(jtition. 

The collection of revenue for the creation of a j)rivate 
trust fund renders the statute unconstitutional \per se 
in addition to the fact that such provision is evidentiary 
of the illegal purpose sought to be accomplished by the 
enactment of the statute. To establish the invalidity 
of the provision it is not necessary to consider whether 
the Philippine Islands exist as a sovereign or dependent 
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state. Certain monies collected under the statute are 
never paid into the general fund of the Treasury. The 
monies are not earmarked for the payment of certain 
debts of the United States but are collected for the 
benefit of the trust fund and the United States never ac¬ 
quires any proprietary interest in such monies. In 
O'Connor v. Rhodes y 79 Fed. (2d) 14fi, 152, this Court 
said with respect to a trust fund similarly held: 

Iti is not monev of the United States. 

If such a fund is not monev of the United States, the 

7 

monev collected for the fund was not collected for the 

* 

United States. Congress has no “power to lay taxes 
to pay the debts of a State, nor to provide by taxation 
for its general welfare. Congress may tax for the 
Treasury pf the Union and here its power ends.’^ 
Smith v\ Turner, 7 Howard 446. “The Island of Porto 
Kico is a territory appurtenant and belonging to the 
United States, but not a part of the United States with¬ 
in the revenue clauses o/^onstitution. ” Dowries v, 

n 

Bidwell, 182 U. S. 244. By analogy, the same is true of 
the Philippine Islands. Ochoa Ilerman-dez v. Morales, 
230 U. S. 139,161. 

The powers of taxation and appropriation arise from 
exactly the same provisions of the Constitution (Art. 
1, Sec. 8, Cl. 1). In fact the power to appropriate is 
implied from the power to tax and the two powers are 
coextensive in scope. United States v. Butler, supra. 
The trust fund provision is conclusive evidence of the 
illegal purpose of the statute and such purpose renders 
it unconstitutional as a revenue law. This provision 
also evidences the fact that the statute is illegal as an 
appropriation measure. (Art. 1, Sec. 9, Cl. 7.) 



The trust fund was not created to pay a debt of the 
United States. A provision in the Independenee Act 
exempted from import duty 448,000,000 pounds of coco¬ 
nut oil from ..the Philippines. (Act of March 24, 1934, 
c. 84, 48 Stat. 456; 48 U. S. C. 1231, 1247.) In order to 
prevent the enactment of this processing statute ren¬ 
dering such exemption null and void, Congress wrote 
into Section 6 O 2 V 2 the provision creating the trus|: fund. 
Under the exemption in the Independence Act tie pro¬ 
cessors in this countrv would have been enabled to buv 
coconut oil at a lower price. Under Section 602Vi: these 
processors are compelled to sacrifice the benefits under 
the Independence Act without in turn receiving the 
compensating benefit of having the forfeited import 
duties paid into the general funds of the United States. 
Apparently the United States has paid a moral cbliga- 
tion by the enactment of a beneficial statute. As ^ mat¬ 
ter of fact the processors of the United States are pay¬ 
ing in cash a sum to the Philippine Government w’hich 
has no relation to anv debt of the United States and 
does not provide for the common defense and general 
welfare. If it is an appropriation it should be paid out 
of the general funds of the United States. In no sense 
of the word can the so-called obligation, or trust fund, 
be considered a debt of the United States. The ]Dower 
to appropriate is confined to the payment of the debts 
of the United States. Smith v. Turner, supra. 

Section 602i/^ therefore has no validity as a revenue 
measure and no validity as an appropriation measure. 
It is a hybrid plan resulting from the extension of the 
power over commerce to the control of productiojn and 
manufacture in the States. Its fallaciousness prises 
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from ignoring the constitutional fact that the power 
over foreign commerce arises not only from the power 
to lay and collect duties, imposts, and excises conferred 
under Art. 1, Sec. 8, Cl. 1, but from the additional 
power conferred under Clause 3 of the same section. 
Whereas the power to lay and collect taxes and to pay 
the debts is Jimited to the powders conferred under Art. 
1 , Sec. 8, Cl. 1. 

As a matter of fact the palm oil used in the manu¬ 
facture of tin plate had come to rest upon its receipt 
by the American Sheet & Tin Plate Company. It w^as 
no longer in the flow of commerce and under the Tenth 
Amendment the Federal Government had no control 
over the use thereafter either under the revenue or 
commerce powers. Schechter Corp. v. United States, 
supra. The I extension of the commerce power, even if 
over foreigp commerce, would be an invasion of the 
rights reserved to the States respectively, or to the 
people, if applied to the second domestic use of the 
palm oil imported into the United States and first used 
in the manufacture of tin plate. 

Subsection (d) of section 602M> requires the posting 
of a bond to,entitle a processor to export without pay¬ 
ment of the processing tax. The appellant in a bona 
fide effort to adjust his business operations without 
litigation endeavored to secure a bond as he had avail¬ 
able an export market. (R. 23-24.) He was unable to 
secure either an individual or corporate surety except 
on condition I that he post actual cash in the amount of 
the alleged tax liability. This was equivalent to pay¬ 
ing the tax and suing to recover. The requirement that 


a bond be posted in order to export is a novation in 
the revenue laws although there were similar provi¬ 
sions under the AAA Statute. Heretofore, un<ler the 
manufacturer’s excise taxes, all that was required to 
exempt for exportation was a showing of intent to ex¬ 
port followed by actual exportation. The bond rj^quire- 
ments apparently are a direct violation of the (iiilonsti- 
tutional prohibition against the laying of taxes or du¬ 
ties on Articles exported from any State. (Art. 1, See. 
9, Cl. 5.) 

In view of the fact that if the statute is construed as 
applying to the use of the residue of palm oil after it 
has been used in the manufacture of tin plate it neces- 
sarilv must be held unconstitutional. It is submitted 
that any mental doubt as to the validity of such con¬ 
struction must be resolved in favor of the apj^ellant. 
In Linder v. Uyiited States, 268 U. S. 17, the Supreme 
Court reaffirmed the rule that ^‘An Act of Congress 
must be construed, if fairly possible, so as to avoid, not 
onlv the conclusion that it is unconstitutional but also 

V 

grave doubts upon that score.” The language of the 
statute and its legislative history are conclush^e evi¬ 
dence that Congress intended to levy no processing tax 
on the use of residue. The cases in the courts at the 
present time which involve this section have be^n de¬ 
cided on jurisdictional issues or upon the factual evi¬ 
dence failing to show special or extraordinary circum¬ 
stances to warrant injunctive relief. Haskins Bros. & 
Co. V. Morgantliau, supra; Huston v. Iowa Soap Co., 
(8th C. C. A.) decided Sept. 8, 1936, Commerce Clear¬ 
ing House Federal Tax Service, Vol. IV (1936), para. 
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9463, reversing 13 Fed. Supp. 517. In this case the es¬ 
sential jurisdictional factors are present as well as the 
exceptional and extraordinary circumstances necessary 
to warrant injunctive relief. 

CONCLUSION. 

In conclusion it is respectfully submitted that in view 
of all of the foregoing the Supreme Court of the Dis¬ 
trict of Columbia erred in granting appellee’s motion 
to disnaiss the bill of complaint and denying to appel¬ 
lant a preliminary injunction and the judgment should 
be reversed and the cause remanded with instructions 
to grant the preliminary injunction. 

Respectfully submitted, 

' DOROTHY ASHBY MONCURE, 
PHILIP H. MARCUM, 

Attorneys for Appellant. 

October 1, 1936. 
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No. 6714 

P. S. Gardner, appellant j 

V. 1 

Gvy T. Helvering, as Commissioner of iN'jrERNAL 
Revenue, and Individually, APPELLEjE 

ON APPEAL FROM THE SUPREME COURT OF THE Dl^STRICT 

OF COLUMBIA | 

BRIEF FOR THE APPELLEE ' 

OPINION BELOW j 

No opinion was filed by the Supreme Colirt of 
the District of Columbia. | 

JURISDICTION j 

This appeal is taken, in accordance with th^ Dis¬ 
trict of Columbia Code (1929), Title 18, 26, 

from a decree of the Supreme Court of the District 
of Columbia filed May 6, 1936, dismissing thlp bill 
of complaint (R. 33). Appeal was noted in open 
court on May 6, 1936 (R. 34). The assignment of 
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errors and the designation of record were filed May 
6, 1936 (R. 34-35), and the transcript of record 
was filed in this Court on May 7, 1936. 

QUESTIONS PRESENTED 

1. Is a justiciable controversy presented by a 
suit to enjoin the Commissioner of Internal Rev¬ 
enue from leiying, assessing, or collecting taxes 
on the processing of oil when, in fact, no oil has 
been processed and no tax is or can be due ? 

2. Is there an al)sence of the threatened or immi¬ 
nent injury necessary to support injunctive pro¬ 
ceedings where, on the facts shown, there is no 
possibility of an attempt to levy and collect taxes, 
since no taxable transaction has occurred and there 
is no certainty that it will ever occur ? 

3. Is this proceeding barred by Section 3224 of 
the Revised Statutes? 

4. Do those paying taxes under Section 602V^ 
of the Revenue Act of 1934 have an adequate 
remedy at law for their recovery if illegal ? 

5. Is the question of the constitutionality of 
Section 602y2 of the Revenue Act of 1934 involved 
in this case ? 

6. Does Section 602y2 of the Revenue Act of 1934 
le\y a tax on the processing of palm oil residue 
remaining after the use of palm oil in the manu¬ 
facture of tin plate, where that residue contains 
10 percent or more of the essential ingredients of 
palm oil ? 
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STATUTES AND RULING INVOLVED | 

The statutes and ruling involved are set foi|kh in 
the A])pendix, infra, pp. 23-27. I 

i 

STATEMENT 

xippellant filed a bill in equity for an injunction 
and other relief on April 15,1936. The allegapons 
of the ])ill niav be summarized as follows: I 

Appellant is a resident of the State of New York. 
Appellee is the Commissioner of Internal Revenue 
of the United States and is sued as an individual 
and in his official capacity (R. 1-2). 

On October 14,1935, appellee promulgated Sales 

Tax Ruling 820, XIV-2 Cumulative Bulletin 362, 

wherein he illegally levied a tax on the se(iond 

domestic processing of palm oil, thereby exceeding 

his constitutional authoritv as an administrative 

%! 

official (R. 2). 

On January 2,1936, appellant contracted to ])ur- 
chase from the American Sheet and Tin relate 
Company its entire supply of refuse palm oil for 
the year 1936. Appellant believes that 616 tons of 
refuse palm oil will be accumulated under his (con¬ 
tract, and the total contract price therefor atll^A 
cents a pound will be $15,400. By promulgating 
Sales Tax Ruling 820, appellee threatens to assess 
and collect from any one processing this oil a ta^: of 
three cents a pound, or a total of $36,960. Appel¬ 
lant has been unable and will continue to be unable 
to exercise his rights under the contract by reason 
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of appellee’s refusal to withdraw the ruling (R. 
2-3). 

A})pellant believes that Section b()2VL> of the Rev- 
eiUK^ Act of 1934 does not levy a tax on the splitting 
and distillation of refuse ])alni oil, which is the 
residue or remainder of ])ahn oil after use in the 
manufacture of tin ])late. On August 17, 1934, aj)- 
pellee, with the a])])roval of the Secretary of the 
Treasury, ])romulgated Regulations 48, which, a])- 
])ellant believes, do not construe the statute as levy¬ 
ing a tax on refuse ])alm oil. Ap])ellant, therefore, 
believes Sales Tax Ruling 820 to be in conflict with 
both the statute and the regulations. A])pellant 
also believes that the ruling was not duly ])roniul- 
gated, in that it was not a])proved by the Sec]*e- 
tary of the Treasury, as s])ecifically required under 
Section 602(c) of the Revenue Act of 1934, and 
that it is labeled a sales tax ruling whereas it should 
be labeled a miscellaneous tax ruling (R. 3-5). 

A})pellant believes that from the enactment of 
the Revenue Act of 1934 until October 14, 1935, 
a2)i)ellee did not claim or attem])t to assess and col¬ 
lect any fax on the si)litting and distillation of 
refuse ])alm oil (R. 5). 

At the time he entered into the contract afore¬ 


said, appellant had an understanding with a proc¬ 
essing comi)any whereby it would split and distiU 
the refuse palm oil if Sales Tax Ruling 820 were 
withdrawn. The i)rocessor, according, petitioned 


0 I 

I 

I 

appellee to withdraw the ruling', but was rcffused. 
Thereupon, the ])rocessor declined to split aijid dis¬ 
till the refuse palm oil, to the great damage |of ap¬ 
pellant (R. 5). 

Subsequently another com])any agreed tc| treat 
the oil if ap])ellant performed the initial act of 
])rocessing, ])rocessed for ex})ortation, and posted 
a bond in an amount three times the value oi the 
oil to indemnify tlie })rocessor against any claim 
or threat from a])pellee (R. (i). 

Ap])ellant alleges he is suffering irreparable 
damage, and is being de])rived of his ])rclperty 
without due process of law by reason of the plegal 
action of a])pellee (R. 6). j 

Appellant prayed for a preliminary and perma¬ 
nent injunction restraining appellee and his Subor¬ 
dinates from levying, assessing, or attemptiing to 
assess, and from collecting or attempting to collect, 
any tax from appellant or from any persons with 
whom appellant has or may contract, in virtue or 
by reason of Sales Tax Ruling 820 (R. 7). 

Appellee moved to dismiss the bill on the grounds 
that no justiciable controversy was x)resented, that 
no facts were stated sufficient to constitute a bause 
of action in equity, that Section 3224 of the Revised 
Statutes forbade maintenance of the suit, thbt no 
imminent injury was alleged, that appellani: had 
an adequate remedy at law, and that no facts [were 
stated sufficient to constitute a cause of a^ption 
against appellee personally (R. 32-33). I 


6 


The matter came on for hearing without a pre¬ 
liminary injunction having been granted, and on 
Mav 6, 1936, the court below entered its decree 

sustaining the motion to dismiss (R. 33). This 
appeal followed. A motion for a temporary in¬ 
junction was denied by this Court on May 28,1936. 

SUMMARY OF ARGUMENT 

This bill is ])rought to enjoin the levy, assess¬ 
ment, aiul collection of taxes under Section 602^/-2 
of the Revenue Act of 1934 on the processing of 
palm oil residue left after the use of palm oil in 
the manufacture of tin plate. However, the bill 
shows that no oil has been processed, so that there 
are no taxes due from appellant under any con¬ 
struction of the law. There have been no threats or 
attempts to collect any taxes from appellant. There 
is no controversy between appellant and appellee 
as to whether any taxes are due from appellant. 
If there is anv controversv in the case, it is onlv 
as to the abstract question of the proper construc¬ 
tion of the revenue act. AVhether or not an actual 
situation will ever be presented involving the legal 
issue which appellant seeks to have determined is 
purely hypothetical. Consequently, this case does 
not j^resent a justiciable controversy under the pro¬ 
visions of the Constitution of the United States. 

Furthermore, even if a justiciable controversy 
were presented, no case is made out for equitable 
relief, since there is no possibility of any imminent 
injury by gppellee to appellant. Until appellant 
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processes some of the palm oil residue, the!i*e will 
be no attempt to assess or collect taxes, and wjhetlier 
and when any processing of this residue takeb place 
is entirely within appellant's control. If S(|)nie of 
this residue should be processed in the futu|*e and 
stei)s are taken to collect taxes from appell'pnt, it 
will be time enough then to apply for eqhitable 
relief. ! 

Even if taxes had been actuallv assessed and at- 
tempts had i)e(‘n begun to collect them from |ippel- 
lant, this proceeding would be bari*ed by S|:‘ction 
3224 of the Revised Statutes. No hardsljiip is 
shown ])y the ])ill of com])laint, and there lire no 
circumstances which would bring this case within 
any recognized exception to Section 3224. Ib any 
event, equitable relief would be improper, because, 
as already decided by this Court, persons paying 
taxes under Section 602y> of the Revenue iyct of 

'" I 

1934 have an adequate i*emedy at law for I their 
recoverv if illegal. The constitutionalitv of Sec- 
tion 602^/4 of the Revenue Act of 1934 is nbt in¬ 
volved in this case, because no constitutional jissue 
was raised by the bill of complaint, nor hf the 
assignment of errors. j 

A])pellant, however, would ])e properly taxable 
if he processed this residue, since the tax ijs on 
the first domestic processing and the act spbcifi- 
cally provides that the use of i)ahn oil in the man¬ 
ufacture of tin plate shall not be considered a first 
domestic processing within the terms of the act. 


lOlG.'iT—:iG- 
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ARGUMENT 

I 


The bill of complaint does not present a justiciable 

controversy 


One of tlie gTounds of ap})ellee's motion to dis¬ 
miss was tliat tlie bill did not present a case or 
controversy witliin tlie judicial ])ower of tlie courts 
of tlie United States. J>y this })roceeding’ a])])el- 
lant seeks to enjoin the levy, assessment, and col¬ 
lection of any taxes on the ])rocessino: of palm oil 
residue under Section 602V 2 of the Revenue Act of 
1934. That section im])oses a tax on the })rocessino: 
of certain oils, and a])pellant contends that ])alni 
oil residue' is not one of the oils so taxed. 

In an informal communication to another tax¬ 


payer from one of appellee's subordinates, made 
public as an office decision in XIV-2 Cumulative 
Bulletin 3b2 (Sales Tax Ruling 820), the ])osition 
was taken' that if palm oil residue contains 10 })er 
cent or more of substantiallv all the essential com- 
ponents of the original palm oil, the processing of 
it was taxable. Shortly ))rior to the commence¬ 
ment of this suit, appellant asked that this office 
decision be withdrawn, but appellee refused to do 
so. The ruling, of course, has no effiect outside of 
the case in which it was made. Helve ring v. .Y. Y. 
Trust Co., 292 U. S. 455, 468. On the cover ])age 


of XIV-2 Cumulative Bulletin, in which the ruling 
was i)ublished, is printed tlie following warning: 


The rulings reported in the Internal Reve¬ 
nue Bulletin are for the information of tax¬ 
payers and their counsel as showing the 
trend of official opinion in the administra¬ 
tion of the Bureau of Internal Reven|ue; the 
rulings other than Treasury Decisioiis have 

o V I 

none of the force or effect of TreasurV Deci- 

f 

sions and do not commit the Departipent to 
any inter]3retation of the law which has not 
been formally a])i)roved and promulgated by 
the Secretary of the Treasury. Each ruling 
embodies the administrative application of 
the law and Treasury Decisions to the entire 
state of facts upon which a particular case 
rests. It is especially to be noted tliat the 
same result will not necessarily be r^ched 
in another case unless all the materiapi facts 
are identical with those of the reported case. 
As it is not always feasible to publish a com¬ 
plete statement of the facts underlying each 
ruling, there can be no assurance th^t any 
new case is identical with the reported case. 
As bearing out this distinction, it njay be 
observed that the rulings published| from 
time to time may appear to reverse rblings 
previously published. 

Officers of the Bureau of Internal Reve¬ 
nue are especially cautioned against Reach¬ 
ing a conclusion in any case merely on the 
basis of similarity to a published ruling, and 
should base their judgment on the applica¬ 
tion of all pertinent i)rovisions of the law 
and Treasury Decisions to all the facts in 
each case. These rulings should be u^ed as 
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aids in stiidvino* the law and its formal con- 
stniction as made in the rei 2 :nlations and 
Treasury Decisions previously issued. 

The contention that such a ruling amounts to a 

threatened collection ])y the Commissioner is inad- 

* 

missible. .As well might it be said that every ex¬ 
pression of opinion by the Commissioner is but a 
step in the collection of taxes. It being settled 
that such rulings do not commit the Department 
to any interpretation of the law {llcJvcriiKj v. K. 
Y. Trust Co., supra), we submit that the ruling 
complained of cannot be tortured into threatened 
collection. 

A])])ellant owns certain palm oil residue, and he 
feels tliat under the construction adopted in Sales 
Tax Rulinig 820 he will be taxal^le if he processes 
that residue. However, it appears from the alle¬ 
gations of the bill that none of this residue has 
been processed. Even under the construction in 
Sales Tax Ruling 820, then, no taxes are due from 
appellant. 

Nor ha\te any steps been taken or threats been 
made by appellee or his subordinates toward the 
collection of any taxes from appellant. No steps, 
of course, could be taken, because the tax is on 
processing and there has been no processing. 
There is, thus, no controversy in this case between 
appellant and appellee as to whether any taxes are 
due from appellant. Both 2 )arties recognize that 
there are no taxes due. 
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If tliere is aiiv controversy at all in this case, it 
is only a difterence of opinion as to the correct 
lei^al construction of Section 602of the Revenue 
Act of 1934. Appellant is not here complaining 
that ap])ellee insists that there are taxes du(|i from 
him. A]')pellant is merely complaining that ap- 
])ellee is of a different opinion as to the nu^aning 
of an act of Congress. Appellant is not asking this 
Court to protect him fi*om any threatened jiollec- 
tion of taxes, but is sim])ly seeking to get this Court 
to agre(‘ with him on the abstract (piestion ot what 
is the correct construction of the revenue act. 

The l)ill of complaint, consequently, preseifits no 
case or controversy within the judicial power of 
the courts of the United States. Constitution of 

I 

the United States, Art. Ill, Sec. 2. Courts elf law 


and equity were not established to decide abstract 
differences of opinion. Courts wei*e establisl|ed to 
decide actual controverises—to right wrongs al¬ 
ready committed and to protect against wj^'ongs 
which otherwise will necessarily be committed. 
AVhere, as here, it is purely hypothetical o|i the 
facts shown whether an actual situation willj ever 
arise involving the question, there is no justi(|iable 
controversy and the courts will decline to tak^ jur¬ 
isdiction. Willing v. Chicago Auditorium, 2t7 U. 
S. 274; United States v. West Virginia, 295 J. S. 
463; Piedmont & Nor. By. v. United States, 280 
U. S. 469; McCabe v. A. T. & S. F. By. Co., 235 
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U. S. 151; United States y. Hamhurg-Americcni 
Co., 239 U. S. 466. 

The first cited case is the leading decision on the 
subject. A difference of opinion there existed as 
to whether a lease permitted the lessee to replace a 
building. The lessor had stated that he was ad¬ 
vised that it did not. Without actually commenc- 
ing to replace the building, the lessee sued to re¬ 
move a cloud from his title and to enjoin the lessor 
from interfering with the replacement of the build¬ 
ing. Holding that no justiciable controversy was 
presented, the Supreme Court said (pp. 288-289): 

Obviously, mere refusal bv a landlord to 
agree with a tenant as to the meaning and 
effect of a lease, his mere failure to remove 
obstacles to the fulfillment of the tenant’s 
desires, is not an actionable wrong, either at 
law or in equity. * * * It is true that 

the plight of which the Association com¬ 
plains cannot be remedied by an action at 
law. But it does not follow that the Asso¬ 
ciation may have relief in equity in a fed¬ 
eral court. What the plaintiff seeks is 
simply a declaratory judgment. To grant 
that relief is beyond the power conferred 
upon the federal judiciary. 

And further on the Court stated (pp. 289-290): 

But still the proceeding is not a ease or con¬ 
troversy within the meaning of Article III 
of the Constitution. The fact that the plain¬ 
tiff’s desires are thwarted bv its own doubts, 
or bv the fears of others, does not confer a 

V 7 
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I 

cause of action. No defendant has \tronged 
the plaintiff or has threatened to do so. 
Resort to equity to remove such doubts is 
a proceeding which was unknown to either 
English or American courts at the time of 
the adoption of the Constitution and for 
more than half a century thereafter. Cross 
V. De Valle, 1 Wall. 1, 14-16. Compare 
Jackson v. Turnlcy, 1 Drew. 617, 627 ; Rooke 
V. Lord Kensington, 2 K. & J. 753, 760; Ladij 
Langdale v. Briggs, 8 DeG. M. & G. 391, 427. 

Likewise at ])ar, what appellant seeks is simply 
a declaratory judgment advising him as to what 
the result will be if he acts in a certain ^nanner 
in the future. It is true that since the (jecision 
in Willing v. Chicago Auditorium, supra,\di Fed¬ 
eral declaratoiy judgment act has been passed 
(Act of June 14, 1934, c. 512, 48 Stat. 955), but 
it has been amended to exclude Federal tax cases 
(Act of August 30, 1935, c. 829, 49 Stat. 1027, Sec. 
405), and, notwithstanding the declarator^” judg¬ 
ment act, the courts could Hot take jurisdiction of 
a proceeding not presenting a case or conti.^oversy 
because of the constitutional provision. Asli- 
wander v. Valley Authority, 297 U. S. 288, 325. 

The bill of complaint herein shows mereh’ a dif¬ 
ference of opinion on the construction of a law. 
A similar situation was presented in United States 

I 

V. We.^t Virginia, supra, where the Sui)remi Court 
said (pp. 473-474): 
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At I'iiost, tlie ])ill states a difference of o])in- 
ion |)et\v(‘en tlie officials of the two i^'ovei'n- 
inents, ****** ffiliere is no su])- 
])ort for tlie contention that the judicial 
])ower extends to the adjudication of siicli 
diffi(‘r(‘nces of opinion. Only when they 
become the subject of controv(‘rsy in tlu* 
constitutional s(uise are they susceptible of 
judii'ial (letei'uiination. 


It is evidc'iit fi-oni the bill that a])])(‘Hant is wor- 
ri(‘d by the jirospect of loss if he ])rocesses and 
then finds that he must pay a tax. This risk arises, 
howev(‘r, not from any act on the jirirt of a])])(‘ll(‘e, 
])ut from the statute. As the Su])reme Court said 
in Piedmont d’* Nor, P//. v. United Stotes^ sf(j)r((, 
wher(‘ th(‘ plaintiffs believ(‘d that the Interstate 
(’ommerce Act exeiujited them from the juiasdic- 
tion of the Interstate Commerce Commission but 
were afi-aid to ])roceed without jiermission from 
the Commission (p. 477) — 


The relief whicli ])laintiffis seek is not from 
the order but from the uncertaintv as to the 

4>' 

a])])licability of the statute. 

'Whether appellant ever processes any ])alni oil 
residue is, under the allegations of the bill, entirely 
hy])othetical and entirely within the discretion of 
ai^iiellant. The attitude of the courts towards at- 
temi)ts to get them to decide such questions is well 
stated in United States v. H((mbitrg-American Co,, 
supra- (pp. 475-476) : 
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11 de¬ 
ssary 

l' law, 
bdeiit 


But this merely upon a prophecy j as to 
future (‘onditions invokes the exercjise of 
judicial power not to decide an existine: con¬ 
troversy, but to establish a rule for control- 
liiii^- predicted future conduct, contrary to 
tile (denieiitary principle which was thus 
stated in CdUfornia v. Sun Pahio cb Tulare 

P. /f., 149 V. S. 308, 314: ‘‘The duty ci this 
court, as of every judicial tribunal, is lim¬ 
ited to d(‘t(‘rniinin.u' riglits of persons lor of 
])rop(u*ty, which are actually ('ontroverjted in 
th(‘ ])articular c-ase liefore it. AVhen, 
tcu-minine,- such ri<>-hts, it lieconies necc 
to uive an o])inion upon a question olj 
that opinion may have weight as a jirec 
for future decisions. But the court is not 
enijlowered to d(‘cide moot questions or ab¬ 
stract })ropositions, or to declare, for the 
gov(‘rnnient of future cases, principles or 
rules of law which cannot affect the ijesult 
as to the thing in issue in the case befqre it. 
Xo stipulation of parties or counsel, whcdlier 
in the case before the court or in anv other 
case, can enlarge the power, or alfec': the 
dutv, of the court in this regard.” 

•-7 O I 

The situation at bar is to be distinguished p 
cases where the taxable transaction has been 
formed and the tax is due, if validly imposedi 
controversv then exists as to whether a tax is ictu- 
ally at that time due and owing. The cases cited 
by appellant are of that type. See Miller Y.\Nut 
Margerine Co., 284 U. S. 498; Old Colony Tr\ Co. 
V. Commissioner, 279 U. S. 716; United States v. 
Butler, 297 U. S. 1; and Rickert Rice Mills v. 


om 
per- 
A 
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Fontenot, '297 U. S. 110. The same is true of 
Carter v. Carter Coal Co,, decided May 18, 1936. 
Although the ox)iiiioii of the Supreme Court in 
that ease is not clear on the matter, the briefs and 
record show that there were taxes due at the time 
the injunction was granted by the lower courts. 

The statement is made at several places in a])- 
pellant’s brief that since the decision below, pend¬ 
ing apx^eal of this case, appellant has commenced 
to process!this palm oil residue. But, of course, 
even if that is a fact, it is unimportant here be¬ 
cause the decision below is affirmed or reversed bv 
this Court on the record that was made before the 
Supreme Court of the District of Columbia. That 
record shows that no processing of this residue had 
taken place. The bill of complaint states no con¬ 
troversy between appellant and appellee, except 
as to the proper construction of a law. In effiect, 
appellant asks the court: “If I process some of this 
oil will I be liable for a tax under Section 602V 2 
of the Revenue Act of 1934.” All the appellant 
really seeks, therefore, is an advisory opinion upon 
a hypothetical state of facts. But a request of this 
sort does not present a justiciable controversy 
within the provisions of the Constitution of the 
United States. 

II 

No imminent injury is shown 

Even if it were to be held that a justiciable con¬ 
troversy was presented, the allegations of the bill 
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do not justify injunctive relief. It is eleniental 
that equity grants injunctions only to preve::it im¬ 
minent, irreparable injury. No such injury is 
shovui by the bill of complaint at bar. There is 
no possibility that any officer of the Goveniment 
will attempt to collect taxes under Section 602^/4 
of the Revenue Act of 1934 on the facts stated. 
Whether or not appellant processes any of the 
palm oil residue is entirely within his control. If 
he does, and if a tax is assessed and attempts are 
begun to collect, it will be time enough then to 
apply for an injunction. 

In Bed Star Yeast cf Products Co. v. La Budde, 


83 F. (2d) 394 (C. C. A. 7th), an attemiA wasjmade 
to secure injunctive relief before the ta:i was 
assessed. The court said (p. 396) : 


In order to justify the issuance of s. tem¬ 
porary injunction, there must be a showing 
of a threatened injury. The injury mfist be 
real, not imaginary (14 R. C. L. p. 354). 
Ordinarily, it must be of irreparable char¬ 
acter, for which a monev award would be 
inadequate. In the instant case, the Gov¬ 
ernment has not yet assessed any tax ag'ainst 
the taxpayer. Should such a tax be as- 
sessed and an attempted enforcement greatly 
prejudice the appellant in the conduct of its 
business, pendente lite, the court may again 
be appealed to. It will always be open to 
hear any application which may b(i ad¬ 
dressed to it. Temporary injunctions dif¬ 
fer in their finality from the final or p^rma- 
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iieiit injniK'tioiis. Denial of an ap])lieation 
foi*! a teni])orary injunction does not pre¬ 
vent another a})])lication hy the same party 
in the same suit, if new facts warrant it. 
In a suit for either injunction, liowever, the 
])arty seekinii; the relief must make a fact 
showing that the tlireatened injury is 
imminent. 

Similarly hei-e, tlu're is no showing that injury 
is imminent, and injunctiv(‘ r(‘lief would be im- 
])ro])er und(T the circumstance's. 


Ill 


Section 3224 of the Revised Statutes bars this proceeding 


As we have ])ointed out, there are no taxes due 
from a])])(‘llant here, and no threat or attempt has 
been made to lew, collect, or assess anv taxes. 
However, were this ])ill to be considered as })resent- 
ing the (piestion of an injunction against assoss- 
ment and collection of taxes from a])])ellant, this 
proceeding would be s])ecitically ■|)rohibitod by Sec¬ 
tion 3224 of the Revised Statutes. The ])resent 
action comes directly within the recognized sco])e 
of that section. Graham v. du Pont, 262 U. S. 234; 
Bailctf V. Gcorcfe, 259 U. S. 16: Dodcfc v. Osborn, 
240 U. S. 118: Snjjdcr v. Marks, 109 U. S. 189. 

Ai)i)ellant relies upon the exce])tion to the a])])li- 
cation of Section 3224 established bv Miller v. Xnt 
3Iarf/cri)ie Co., supra. However, it will be remem¬ 
bered that in the Nut Margerine case the product 
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had already been judicially determined to be not 
taxable, and the Commissioner of Internal Revenue 
had advised the tax])ayer that if he manufactured 
the article he would not be taxable. For the Com¬ 
missioner of Internal Revenue to reverse himself 
and att(‘m])t to collect taxes in the face of the judi¬ 
cial decisions which had become final \^’as an 
extraordinary circumstance, which called ihr the 
interposition of a court of equity. No clircTun- 
stances of this sort exist in the case at bar. j There 
have ])een no judicial determinations as to tJie tax¬ 
ability of the processing of palm oil residue, and 
the Commissioner of Internal Revenue has con¬ 
sistently taken the position that snch proc 
is taxable, if the residue contains 10 per c 
more of the essential components of palm o 

The only ground u])on which a})|)ellant contends 
that Section 3224 does not apply is the ground of 


essing 
^nt or 
11 . 


hardshi}). Even hardship, however, is not 


estab¬ 


lished bv the allegations of the bill. It is alleged 
that the tax will amount to several times tie cost 
of the residue, but for all that is shown in tl|e bill, 
the })rice at which the residue may be sold iby ap¬ 
pellant after it is processed may far exceed tjie tax 
which will be collected on the processing. Further¬ 
more, there is no allegation in the bill that appel¬ 
lant is financially unable to i)ay the tax and bring 

an ordinarv suit for its refund. It is clear that this 

%> 

is not one of those verv extraordinarv cases in 
which the legal machinery set up for the derermi- 
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nation of,the le 2 :alitv of taxes and the reimburse- 
ment of tliose who have i)aid illegul taxes should be 
ignored and disrui)ted. Section 3224 applies and 
bars this proceeding. 

IV 

Appellant has an adequate remedy at law 

Should the a])pellant at bar ever be required to 
j)ay taxes on the 2 )rocessing of palm oil residue, he 
would have a si)eedy, certain method of recovery, 
if the taxes were illegal, under Sections 3220, 3226, 
and 3228 of the Revised Statutes, which are made 
applicable by subsection (f) of Section 602^/4. Sec¬ 
tion 602 of the Revenue Act of 1934 is the same 
statute thdt was before this Court in Haskins Bros. 
cf Co. V. Morgenthau, No. 6710, decided on June 
30, 1936. This Court there decided that persons 
paying taxes under Section 602^2 have an ade¬ 
quate remedy at law for their recovery if illegal. 

No facts are alleged in the bill which would make 
this remedy unavailable or inadequate. Appellant 
may secure full relief from a court of law. He is 
not entitled, therefore, to proceed in a court of 
equity. 

V 

The constitutionality of Section 602V 2 of the Revenue 

Act of 1934 is not involved 

Included in appellant’s brief is an argument that 
Section 602y2 of the Revenue Act of 1934 is uncon- 


21 


stitutional (Br. 31-38). The question of 
tutionalitv of that act is not involved in thj 


consti- 
s case, 


however. No attack was made on the constiption- 
ality ot the act in the bill of complaint, the| asser¬ 
tion there beino; solelv that Section 602y2 did not 

. I 

levy a tax on palm oil residue. Constitutionality 
was not argued before the court below, nor hjis that 
issue been raised bv anv assignment of error 
(R. 34). It is clear that ap})ellant has no standing 
to raise this issue for the first time in this iCourt. 
General Utilities Co. v. Helvering, 296 U. 200, 
206. 

VI 

The processing of palm oil residue containing jlO per 
cent or more of the essential ingredients of p^lm oil 
would be properly taxable 

Were appellant to process palm oil residup with 
a content of 10 per cent or more of the essential 
components of palm oil, a processing tax under 
Section 602^/^ (a) of the Revenue Act of 1934, as 
amended, would be properly and legally due and 
payable. That section, as amended by Section 702 

of the Revenue Act of 1936, imposes a tax— 

* * * upon the first domestic processing 

of coconut oil, palm oil, palm-kern b 1 oil, 
fattv acids derived from anv of the forego- 
ing oils, salts of any of the for(igoing 
(whether or not such oils, fatty acids, or 
salts have been refined, sulphonated, sul- 
phated, hydrogenated, or otherwise proc- 


essed), or any eoinbinatioii or mixture con¬ 
taining' a substantial quantity of any one 
or more of such oils, fatty acids, or 
salts, * * *. 


The last sentence in Section 602^/^ (a) provides 
that the ‘^term ‘first domestic processing’ means 
the first use in the United States, in the manu¬ 
facture or production of an article intended for 
sale, of tlie article with respect to which the tax is 
imposed, but does not include the use of palm oil 
in the manufacture of tin plate/’ Since the use 
of palm oil in the manufacture of tin plate is not 
a first domestic processing of the oil within the 
meaning of the statute, the sul)sequent processing 
of the jjalni oil that remains after the manufacture 
of tin xdate is the first domestic processing of that 
oil under the statute and is taxable. 


CONCLUSION 

The decision below was correct and should be 
affirmed. 

Eesi)ectfully submitted. 

Egbert H. Jackson, 
A.ssisfanf Atfornejj General, 
Sewall Key, 

J. Lons Monarch, 

F. A. LeSourd, 

Special Assistants to the Attorney General, 


October 1936. 


APPENDIX 


’enue Act of 1934, c. 277, 48 Stat. 680: 

Sec. 6021/0. Processing tax ox certaix oils. 

(a) There is hereby imposed upon the first 
domestic processing of coconut oil, sesame 
oil, palm oil, palm kernal ^ oil, or supflower 
oil, or of any combination or mixture? con¬ 
taining a substantial quantity of any bne or 
more of such oils with respect to any of 
which oils there has been no previous first 
domestic processing, a tax of 3 cents per 
pounds, to be paid by ^he processor. There 
is hereby imposed (in addition to the tax 
imposed by the preceding sentence) a 
tax of 2 cents per pound, to be paid by the 
processor, upon the first domestic pl^ocess- 
ing of coconut oil or of any combination or 
mixture containing a substantial quantity 
of coconut oil with respect to which oil there 
has been no previous first domestic process¬ 
ing, except that the tax imposed by this sen¬ 
tence shall not apply when it is established, 
in accordance with regulations prescribed 
by the Commissioner with the approval of 
the Secretarv, that such coconut oil 
(whether or not contained in such a com¬ 
bination or mixture), (A) is wholly th(^ pro¬ 
duction of the Philippine Islands or any 
other possession of the United States, or 
(B) was produced wholly from materials 


the growth or production of the PhilijDpine 
Islands or any other possession oi: the 
United States, or (C) was brought into the 
United States on or before the 30th day 
after the date of the enactment of this Act 


in orignial. 


( 23 ) 
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or pi’odiiced from materials brought into the 
United States on or before the 30th dav 
after the date of enactment of this Act, or 
(D) ^vas ])nrchased under a bona tide con¬ 
tract entered into prior to April 26, 1934, or 
produced from materials purchased under a 
bona tide contract entered into prior to 
A])ril 26, 1934. All taxes collected under 
this section with respect to coconut oil 
wholly of Philippine ])roduction ()r produced 
from materials wholly of Philippine growth 
or production, shall ])e held as a se])arate 
fund and ])aid to the Treasury of the Philip- 
])ine Islands, ])ut if at any time the Philip¬ 
pine Government i^rovides by any law for 
any subsidy to be paid to the producers of 
copra, coconut oil, or allied products, no 
further payments to the Philip])ine Treas¬ 
ury shall be made under this subsection. 
_ 

For the purposes of this section the term 
‘‘first domestic processing’’ means the first 
use in the United States, in'the manufacture 
or production of an article intended for sale, 
of the article with respect to which the tax 
is imposed, but does not include the use of 

palm oil in the manufacture of tin plate. 

***** 

(f) All provisions of law (including pen¬ 
alties) applicable in res])ect of taxes im¬ 
posed by section 600 of the Revenue Act of 
1926, shall, insofar as applicable and not 
inconsistent with this section, be applicable 
in respect of the taxes imposed by this 
section. 

***** 

(U. S. C., Title 26, Sec. 999.) 

Revenue Act of 1936: 

Sec. 702. Processing tax on certain oils. 

(a) The first sentence of section 602Mi of 
the Revenue Act of 1934 is amended to read 
as follows: 
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‘^(a) There is liereby imposed U]:>on the 
first domestic ])rocessiiig of coconut o^l, palm 
oil, palm-kernel oil, fatty acids derivt^d from 
anv of the foreu’oing oils, salts of an\t of the 
foregoing (whether or not such oils, fatty 
acids, or salts have been refined, ^ulpho- 
nated, sulphated, hydrogenated, or other¬ 
wise processed), or any combination or mix- 
tui*e containing a substantial quanrity of 
anv one or more of such oils, fattv acids, or 
salts, a tax of 3 cents ])er pound to l:ie paid 
by th(‘ ])rocessor, but the tax under this sec¬ 
tion shall not apply (1) with respect to any 
fatty acid or salt resulting from a previous 
first domestic ])rocessing taxed uiuhn* this’ 
section or U])on which an import tax has 
been ])aid under section 601 (c) (8) of the 
Revenue Act of 1932, as amended, br (2) 
with respect to any combination or njixture 
by reason of its containing an oil, fattjy acid, 
or salt with res])ect to which there li^s been 
a previous first domestic processing o^ upon 
which an im])ort tax has been ])aid|under 
such section 601 (c) (8).” 


* 


* 


* 


* 


Sales Tax Ruling 820, XIV-2 Cumulative iBulle- 
tin 362: 

Title IV.— Excise Taxes. (1934) 


Section 602 y 2 .—Processing tax on c 

OILS 


:rtain 


Regulations 48, Article 1: XIV-4i-7737 

Definitions. S. T.| 820 

I 

‘‘Palm oil residue” containing lO per 
cent or more of substantially all the 'essen¬ 
tial components of the original pa|m oil 
is a combination or mixture of pa|[m oil 
subject to tax under section 602% bf the 
Revenue Act of 1934. i 


Advice is requested wlietlier certain 
^^palin oil residue” is a combination or mix¬ 
ture of ])alm oil within the meaninc: of sec¬ 
tion 602V> of tile Revenue Act of 1934. 

That Act imposes a tax upon the first 
domestic processing of certain oils, includ¬ 
ing palm oil. It provides in part that— 

* 1 * * purposes of this section 

the term ‘‘first domestic processing” 
means the first use in the United States, 
in the manufacture or ])roduction of an 
article intended for sale, of the article 
with respect to which the tax is inpiosed, 
but does not include the use of jialni oil in 
the manufacture of tin plate. 

Palm oil used in the manufacture of tin 
plate is afterwards sold as “palm oil resi¬ 
due” for other uses. A chemical analvsis of 
the product in the present case shows that 
it contains 10 per cent or more of substan¬ 
tially all the essential components of the 
original palm oil. Palm oil or any combi¬ 
nation or mixture containing a substantial 
quantity of such oil with respect to which 
there; has been no previous “first domestic 
processing” is subject to the tax imposed 
by section 602^2 of the Revenue Act of 1934. 
Article 1 (g) of Regulations 48 defines “com¬ 
bination or mixture” as “an article in the 
formation of which anv of the oils have been 
blended, conjoined, united, admixed, com¬ 
bined, amalgamated, embodied, or merged 
either bv chemical or mechanical means, with 
or without the presence of any other sub¬ 
stance, and which retains a substantial por¬ 
tion (10 per cent or more) of substantially 
all the essential components of any of the 
oil or oils entering into such combination or 
mixture.” 



It is held that the ^^palm oil resique’^ in 
this case is a ‘'combination or mixture” of 
palm oil as defined in article 1 (g) of Regu¬ 
lations 48, since it contains 10 per cent or 
more of substantially all the essential com- 
ponents of the original palm oil. As such it 
is subject to tax under section 602^2 of the 
Revenue Act of 1934 when used in the 
United States on or after May 10 , 1934, 
11.40 a. m., eastern standard time, in the 
manufacture or production of an article in¬ 
tended for sale. ! 
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